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Accomplice 1. 
Mesa 2-4 ; 
— Adjustment of see Evidence 390. 


mee Morhgae? sce’ Onns' Pro- 
ee vodita in spe — — 
signed 9. 
Account Bouks 5,6; see "Banker's 
Books 88 ; Evideuce 366 ; Factory 
478; Onus Probandi 581, 
Adversary7, 
Account Sales &; ) me 
Accretion see Onus Probandi 791. 


Acouser see Onns Probundi 575 
Acknowledgment ‘Of Consideration- 


OF Debt ALT; 
bandi 622. 


Of Qld Rent Bee 


rt au mans 
a ’ Bee al 
Argo B07. ) 


Act IV of 1840 ace Proceeding 
901. 
T of 16468, 21 tee ‘Onuis. 


bandi 747. | 
iif of 1851 8. 8 
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745,813. _ 
S855 soe * Hvldeonse $12,354, 
X of 1859 sce Evidense 
8. 4 see Decies. 202; Jamma- 
sil-bukee Papers 530. ' 
. 1-4. see Onus. Prob ast. 
8. 16 ee Onns Probaudi U14, . 
8. 17 90e Onus Probiandi 726° 
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Act I of 1872S. 3) see Confession 
103,104, 106-109. 

-—— §.8. 30% 114 see Accomplice 1. 

nina 8. $2. 19, 

-—— §. 33.20; see Deposition 214, 
217,224,225. 

basen Caters 8. 34. 21. 

8. 78 see Signature 994. 

S. 74 ase Latter 535. 

8.8.76 & 77. 22. 

8. 89 see Confession 119, 

'B, 90 see Document 205, 
91 23; sce Fuleo Evidence 


92. 24. 

106 see Onns Probandi 621. 
110 ese Evidence 578. 

‘V13. 25. 

183 Ei. C. 20. 

8. 139 eee Act lof 18728. 91. 


23. 
-—— §. 107.27 see Copy 129. 
X of 1872 v. 249 soe Confession 


110, . 
oe a, $39 ace. False Evidence 482. 
Adjournment ace Deposition 225; 
itness 1060, 
sa "pia Of Account see Evidence 


0. 
sae is Books ses Account-Books 


Admiasion 28 35, see Act I of 

1872 §. 38. 20 ; Consent 112; Copy 

$80, 148; Deposition 217, 218; 

Dooument 239; Error of law 291 ; 

' Batoppel 292; Evidence 362; Onus 

Probandi C10, 626, 448, 690, 092, 

699, 700; Payment 844; Proceed- 

ings 992; Statement 1001, 1016, 

1018; Tenancy 1039. 

Before Registrar 36. 

8 Ee eens 

ter roi. 

By Defaudant $8.47. 

By Defendant's. A 


come 
pemewe 
te eon. 

482, 


ren | 
4 
A seemed 


8. 
8. 
8. 
8. 
8. 
8. 


Ancestor 48, 


By. Defendant's Pleader 
By Diemineed Manager 530 
By Execators 76. 


Admission By Former Owner of Pro- 
perty 79. 
——— By Intervenor 51,52. 
By Judgment-debtor 53. 
By sag ark 54. 
By One Defendant against Ano- 
ther see Onus Probandi 701, 
By Party in former Suit 56, 56. 
—— By Party in other Cases 57-62. 
—— By Plaintiff 63,64. 
——— Pleader ou behalf of Client 
05-69. 


By Zemindar 70. 
a How loug and how far binding 


"Made ina Deposition 72. 
; Made with fraudulent purpose 
3 


Forged Document 77. 

Adoption see Admission 80; Evidence 
302, 352, 4389: Onus Probandi 592; 
Presumption 890. 

Agent’s Avt see Endorsement 279. 

Agent’s Evidence ses Evidence 356. 

Agreement, Written ses. Evidence 
341,342, 

Alienation ses Onns Probandi 603. 

Alienee see Onus Probandi 576. 

Allegations, Material see Admission 


4l. 

Alteration ace Admission 77,78; Deed 
205, 206. | 
Ambiguity, Patent sce Evidence 420. 
Ameen sce Local Investigation 542, 

544 545. 
*s Function sce Function 496. 
"a Map 553; see Report 951, 


952. 
's Report eee Onus Probandi 
608 ; Report 942-961. 
sary acta Of Charge ses Confession 


06. | 
Am-mooktear see Onus Probandi 825. 
Ancestral Property see Chelluns 02 ; 
- Oaus Probandi 595,662,738 ; Pos- 

session 855. 
Anoceater’s Statement 998. | 
— Document see Docament 


rt 


Appeal se Re-adiniesion 911; Re- Copy 159 
ceipt 912-914 ; Supplementing a sr Account see Onus Probandi 


Appellate Court, Duty of see Bvidence Bicasecies see Evidence 376. 
433,434. ldentification of ses Onus Pro- 
Applicant's Evidence see Evidence  bandi 759. 
357. saa! | ial ces son Chittah 92,99 ; 
Apprehension seo Witness 1062. Map 55 
Area sein’ cultivation see Measure- Brother, Bis and Uterine ses Copy 
ment 
Arrangement see Onus Probandi 685. Bundobust Papers 
Arrest, Privilege from see Witnesd Butwarra see Chittas 98; Jumms 
1068, Bundee A ae 523 ; Onus Pro- 
Attachment see Onus Probandi 812; bandi 762. 





Witness 1064. Papers 86. 
Of Recusant Witness’s Pro- Papers Private 87. 
sce Witness 1095. 7 Meport 65, seo Onus Probandi 
Share ses Onus Probandi 739; Report 95 


607. re: 
Attendance Of Parties see Document 
264. Canoongee Pa 


pers 88, 99, 
Attestation see Chittahs 96 ; Dak- Cause Reasonable and Probable 
hilas 178 ; Document 251. Cause of Action see Judgment 
Auction- archaser ag Onus Probandi Onus Probandi 779, 
579 ; Receipt ———— Onsee ess Deposition 218. 


Avoidance see Leal 1010. Certificate see Confession 110. 
Award, Revenue 9&2. Of Muhajans see Evidence 365, 
ian aia Survey 1922, 1028. Of Registration 91. 
. Cession Of Territory see Act I of 
1872 8. 113. 25. 
Banker ees Onus Probandi 581. Charge eve False Evidence 482. 
——— ’s Books 82,83. ~——— Amendment of see Confession 
Benamee eee Onus Probendi 827 ;Re- 100. 
fusal 935. Chellan, Colleetorate 93 ; sce Ponses- 
Parchase seeOnus Probandi8i6, sion 856. 
’ Chittas 93-07; sre Map 586, 667. 
Bale sce Onus Probandi 637. Butware 98. 
Purchase in Child’s name see Government 99, 10, 
Presumption 884. Unattested see Chittahs, 04, 
Bona fides see Onos Probandi 686- Chowkeedar see 16. 
$22 ; Witness 1068, Circumstantial Bvidence ote Evi- 
~—— Purchaser for value see Onus dence 322. 
Probandi 638. Claim To share in an Batete 101. 
Bond sce Onus Probandi 624. Claimant see Onus Probundi 582-605, 
Probandi Client-see Aduinsion: 
Cogent Bvidence 
Theft of—by Obligeo oss Onus Collector see Ques Probendi 606. 
— a "y Letter ase OST: 
Unregistered 84. : "s Peon’s: Retarn:9 
Books obteincd from Tebssel Books ss . Registration 
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Coljasion see Qnas Probandi,815. 
Collusive Transfer of Property 
Onus Protandi 672, 
ition: 223; 


nen I 
405, 466; Report 
coy -- 3, Witness 1102, 
ividence taken on ece Evidence 
one Under 'g. 181 6. C. P. see Ac- 
count 4. e . 518 5 
Compromise see Jadgment 518; Onus 
Arobamli, Gdi, 805; Payment 
84 


Confension see Statement 1010. 
f Co-parceners-see Accomplice 
Of Prisoners J02-109. 
Of Witness 110. 
Consent 131, 112 3’see Findings 485. 
Of Purties sce Evidence 337. 


Onnsideration, Adequacy of seo Male 


Consideration-money see Onns Pro- 
handi 786; Payment 843; Pre- 
880; Recital 928. 
t, Written ee Evidence 394, 
401, 412,420,431. 
Written and Verbal 114. 
aac Onas Probandi 63), 


Conviction rea Removal 941, 


on High Caurt sec Confession 


i 691. 
104. 
Confession of see Accomplice J. 


Of Copy 118-124 ; ses Evidence 
Of Deed of Partition 125... 
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Copy Of Grants or Deeds. eee Evi- 


Of Huatabood 139, 
Of Income-‘l'ax-Return 140. 
Of Kuzee’s Register 141, 
Of Pottah 142-144, 
Of Public Document 145. 
Of Quingnennial vegister 146. 
Of Kecor-keeper’s Report 147. 
Of Schedule Ma 148, 
Of Solehnamsah 149. 
Ot Survey Papers 18, 
— Of Translation of Magistrate’s 
supposed Engliah order 151. 
— OF Wajib-ul-arg 132. 
Of Will 183. 

Curroboration 154; ees Accomplice 
1; Account-books 7; Confession 
102; Endowment 280; Jumma- 
bundee Papers 532; Jumma-wasil- 
Hg Pupers 626,529; Report 

3. 


Court of First Instance see Evidence 


Court of Wards see Records 985- 
Court’s Duty see Examination 471. 
Credibility Of Witnesses 1068-1075, 
Credit In Account see Onus Pro- 
bandi 584. 
Creditor sce Onus Probandi 685, 
Claiming against Benamee hol- 
der are Presumption 884, 
nal Court sca Finding 488; 
Proceedings 897,898, 
Criminal Offence eee Testimony 1040. 


Criminal Verdict 1052. 
1872 93.153 26; Evidence 
ee. Settlement Proceedings 


990. sg 
Custody eee Document 252,254 
259,564, ee 
Custom see Evidence 406; Litign- 
i 663. 


General 162, 
Teal 163, a 
- Of Mahajans ece Banker’s Books 


" Plonof see Onus Probandi 618. 


Custom, Village ses Wajib-ul-ure 
1054. 


D. 


Dakhillas 164-173. 
—— Attestation of 173. 
Unattested 174,175. 
Damages «ce Document 253 ; Onus 
Probandi 746. 
~—— For False Charge see Onus Pro- 
bandi 575, 
Death-bed-gift 176. 
Debt, Acknowledgment of see Onus 
Probandi 622. 
Debtor soe Onus Probandi 607. 
Deceased Person see Declaration 187, 
188, 
Decision Between other Purties 177. 
Ex-parte 178. 
In Former Suit 179, 
Inter Partes 180. 
Of Court 181. 





tency 203. 


Deed 204; ace Onna Probandi 809 ; 


Purda Woman 904,907. 

Alteration in 205. 
ao see see Onus Probardi 

Conveying away Property to 
other than legal Heir see Onus Pro- 
bandi 667 

Destroyed by Party 206. 

Destroyed in Mutiny 207,208. 

Execution of sce Evidence 480. 
pe fide see Onus Probandi 

Of Partition see Copy 125. 

Of Permission to adopt 209 

Of Purchase see Copy 126. 

Of Sale 210,211 ; see Acknow- 
ledgment 13 ; Evidence 400; Onus 
Probandi 825. : 

Setting aside see Onus Pro- 
bandi 688, 


Of Court upon Evidence, not Donial in Pleading no substitute for 


upon arrangement of Parties 182. 
Of Panchayat 183, 
On Facts 184. 
Withont Jurisdiction 185, 
Declaration In Pleadings 186. 
Of Deceased: Person 187,188. 
Of Frandulent Mortgage 698. 
Written 189. 
Declaratory Decree sco Onus Pro- 
bandi 696, 
Declaratory Suit see Onus Probandi 
693,694;697. 
Decree 190-194 ; sea Admission 46; 
Copy 116; Payment 845. 
Barred by Limitation sce Evi- 
dence 315, 
Dee! see Judgment 505, 
513 ; Onus Probandi 629,695,809 ; 
Recital 926. 
Ex-parte 195,196. 
For kubulact 197-199. 
For Rent 200-202. 
separ of—in First Court 
Decree 203. 


Time expired see Decreo 192, 
Translation of see Copy 138. 
Using—to explain inconsis- 


legal Testimony avo Copy 134, 
Defendant seo Examination 467 ; Outs 
Probandi 608-668 ; Refusnl 935. 

Declining to give Evidence ace 
Witness 1072. 

’s Evidence sec Bvidence 358, 
359 


’a Statement 999. 

Demarcation «ee Copy 148. 

Deposit seo Evidence 403; Onus Pro- 
bandi 606. 

Deposition 214; see Copy 127-130, 


131. 
Ex-parte 215. 
In Former Suit 216,217, 
Of Cazee 218. 
Of Serving Peon 219. 
Of Witness 220-225, 
Previous 217, 
Recorded see Depositions 221. 
Taken by Ameen 226;sce Report 
sale aaa 


944. . 
Deputy Collector’s Report 964. 


Descent from Father to Son see Onus 
Disability Of Heir see Onus Probandi 
5 


Vt 


; -230, EjectmentSammary see Onus Probandi 
Diseretion of Court seo Witness 1091. 680. 


; see Onus Probandi748, Embankment ses Onus Probandi 795. 
749, Encroachment by Tenants see Dre- 
Forcible ses Onua Probandi = sumption 869. 
Disraie, Boundary se Chittahs 98, Eahimeeet 200 ase Bridence 330 ; 
seo Uhittahs ndowment 3; see Evidence v 
o Onus Probundi 585, 
Division see Onns Probandi 591, Proof of 281. 
Document 231-276 ; see Copy 117, Religious sea Evidence 447 ; 
182-187 ; Evidence 438. Onus Probandi 670. 
Added to Evidence, but still English Law see Docnment 251 ; Pre- 
partially genuine 238, aumption 869, 
Admiasion of 239. Enhancement ace Decision 178 ; Onns 
Admission or rejection of 240.  Probandi 013,014,619,717, 719 122, 
Ancient see Onus Probandi 760. 724,726,727 ; Presumption $78, 


False 241. 886-889, 

Filed in Another Case 242. Ground of see Onus Probandi 
Filed in Criminal Case 243. 728, 

Forged 244-247,490. Of Rent ser Onus Probandi 729, 


Noton Reoord 248 ; see Potta 730; Report 958. 
858. Enjoyment see Evidence 868 ; Onus 
Old 249-267. 3 robandi 760. 
Production of--after Time 268. —— Long Uninterrupted ece Onus 
. Production of—of Keoent Date — Probandi 802. 


969, Entries In Jummabundee Records 
Proof of 270,271, 282, 
Public ees Act I of 1872 SS. ——~ In Nazir’s Book 283. 

70 & 77. 22 ; very 145, Erasure see Admission 77. 
Registered 275. Error ses Evidence 397,398. 
Sent for by Court 272. In Law 284-291 ; see Plaint 
To be filod with Plaint §Evi- 

denee $24. Estate-tail see Judgment $14. 
Unregistered 274. Esto pel 292 ; see Acquiescence 14; 
Deounentary 275,276. Admission 33,58,59,68,78 ; Jud 

Evidence see Copy ment de Onus: Probandi 668; 
ence Report 957. 


Doubtéal "Admissibility ov Evidence Equity sce Evidence 394. 

361. Evidence 293-464 ; see Bond 84; 
Dower sce Evidence 372,457. Endowment 280; Signature 993, 
Dre Meer o Examination 471. 994. 

we woe =Declaration Additional 310-313, 
187,188, - rpqyaennsan of Hee 5 
pposed to icion 31 
Basone nt ees Onus Probandi 664, e Before Appellate “Court 320, 
Rjectment ace Eviderce 870; Onus Circumstantial 322. 
Probandi 585,642,673.709,731,741, t 828. 
785. teral 324. 
Illegal see Onas Probandi 615. Vonflicting 325, 


Evidence Disregard of eee Error of Evidence Taken by Civil Ameen 461. 


Law 284. Taken on Commission seal 
Extrinsic 341,342 ; has been cise 464 
For Rent 343. Weight of sce Admission 48 ; 
Fresh‘‘‘taken b Appeliate Copy 48. 

Court see Evidence 315. — Admission of see Bvi- 
Forther eee Examination 467, dence 318. 
Hearsay 344-347. Examination By Commission 466, 
How to be recorded 348, — Commission for—of Witnesses 
Improper ion af 349. 466, 
Tnadmissible 350. Of Defendant 467. 
In Another Suit 35}, Of Parties 468,469. 
In Case of ar i 362, Of Witnesses 470—475 ; ase Re- 
In Execution 35 pore 949 ; Witnesses 1082-1088, 
Legal sce Admission 68, 092, 
Native 564, Of Witness as Parties 476. 
New $64,355. Exchange see Onus Probandi 805, 
Of Agent 356. Execution ese Evidence 363. 
Of Applicant 357. : -—— Sale Of Share of Joint Pro- 
Of Defendant 358,359. perty see Onus Probandi 580. 
Of Defendant on Commission oe haa 76; Onus 

i 

Of Doubtful ering bed 861. Bx-parte De Decision see Decision 178. 
Of Family Castom 36 cree see Decree 198,196. 
Of Husband or Wife 308, Devveitiee se Deposition 215, 
Of Loss 364,865. Evidence see Evidence 340, 
Of Members of Family 366. Judgment see Jud t 506. 
Of Opposite Party’s Witness Expenses sacsWitness 1089, 1090. 

367. Extrinsic Evidence sce Evidence 
Of Title 368-370. 841,342, 
On Oath before Income Tax 

Officer 871. 
Oral 372-414. Fabrication see Document 244. 
Parol 415-431; ece Acknowledg- Fact see Probabilities 894. 

ment 11. Decision on see Decision 184, 
Properly Admitted withheld Finding of ses Finding 489. 

tiem the ery oes Act 1 of 1872 Notice of 568. 

8. rasta Of Posseesion 477. 

Received by Consent 483. Books 478,479. 

Recorded in Ex-parte Case not Peles see Witness 1078, 

admissible in new Trial 433. False Charge see Onus Probandi 

fast amne 5 phi ion of 484. False Document see Document 241. 

‘Relevant 435. False Evidence 480-488, 


Relative value ofOral and Docu- —— rr aes taal oe Inetrament 
mentary see Evidence 397. 
436-459; see Lease Pecily Cont #86 Evidence 962 
; 548. Family Necaspity seo Oe Probeod 
Suspicious sco Evidence 400.. 775, 


Family Usage 483, High Court see Judgment 516, 
Fi : : Conviction by sce Confession 
Criminal Coart 488, 05. 

Of Pact 469. Rules see Paper-book 841. 

sco Witness 1064. Hinda Law of Inheritance see Copy 
poo Payment of eos Possession 056. 125, 7 : 
Fishery sec Presumption 881. Holders:of Property see Onus Pro- 

: Mortgage after eee Onus _ bandi 669,670. : 
Probandi 633, Hasband see Evidence $63. 

Forged Document eee Admission 77, ——— ’s Kindred ses Consent 111. 
omen Prodoction of—by Party 490. Hustabood Filed under Reg. VIII of 
Forgery 491,492; eee 204; 1800 on Evidence against third 
Document 244; Onus Probandi Parties gee Copy 139, 


604. 
she Ad lig S22, $36 ; Identification ioe 
tion 848. epee denel we ao aa see Onus Pyo- 
andi 759. 


he re rag Onus Pro- Impugners see Onns Prebandi 671. 


Plea of see Onus Probandi 583. ee eye 

meee eee ae Inferior Court see J nageeat 517. 

Inheritance see Claim 101; Copy 
Gazette, Government 494. 125 ; Onus Probandi 709. 
Genuineness seo Document 253,266. Injustice, Gross see Payment 8 44. 
Ghatwal soe Isuormnuvisee ‘Papers er ag of Records see Declara- 
Government-books ace Registry 998, Instalment-bond 866 Onus P robandi 
Government Office sve Records 9838, | /Il. ; 
Grandmother see Onus Probandi 824, [nsurange, Policy of see Evidence 364, 
Guarantee sue Evidenee 416, 7 


Guardian see Copy 128. ti. Instrument Apparently. altered and 
Of Minor, Sale of see Onus Suspicious 500. 
Probandi 773. Interest see Evidence 413; Onus 


nce ae Probandi 649. 
Bale by see Onus Probandi 627. ar ea eee Onus Probandi 6738- 


Handwriting 496,497. Investigation, Loral 542-545 ; see 


Hearsay Evidence eee Evidence 344, Report 948,964-067, : 
Heir sce Onus-Probandi 661,772. sea i soto s06 co oe 
Disability. Onus Probandi Presumption 865, 

508. ty of see { P Perce ee 468,469 ; 
“" Possemsory: Suit by , indi &4 ; Oans Probandi 628. 
BB Sos 893. aay ee ee tasasavacs Papers 501,602. _ 

Heir-at-Law eee Onus Probandi 659.|~—~ Heturns see Posscssion 854. 

Heirehip 200 Onuns Probandi 688. J. 

Hereditary Occupancy ses Dakhilas| Joint Family ses Onus Probandi 589- 
VR ee 891, 694,597,846,649,668,774,838, 

Hereditary Right seo Onus Probandi}-—— Separation of ses Presumption 


= 
Joint Proforty. ace Onne 1 Vetition 847, 

mx -  ._ Khusrah Paprere ace Testimony 1042. 
Jote, Ra pares Onus Probandi : 
761 i aa | Of Defendant cs Onna Pro- 
Jed Gi Evidence 508. 
pai ving Evi 1003,004, - - | Lakhiraj sce Evidence 408; Onng 


Jadgment Against other Parties kav- Probandi 579,600, 688, 610-68) 
ing similar Intereat 504. 718-720,732, 


Concurrent 506, | ae Diapete eee Local Invostigaticn 
Kagtish sce Copy 156. 
Ex-parte 506. _— + giles seo Sottloment Papers 
In oi aus 007,508. 088, | 
In Former Suit 609-514,” Landlord ses Onus Probandi 677- 
In Resamption Sait 315. 0. " a 
Of Hi urt 516. Lease sea Error of Law 289, . |. 
Of Inferior Court 517, Mokeraree see Onus Probandi 
-—- Of Lower Court see Presump- 944,652. 
tion 868. Unregistered 534, 
On Compromise 518, Legal Necessity sce Chellans 92... 
Reasons for sce Decision 184, itimacy see Onua Probendi: 200 ; 


Reliauce by Plaintiff b- sumption 867, 
sequently Reversed 519. ce ee Tease see Onus Probandi 639, 657. . 


y Reversal of sce Decree 2C3, Letter Between District Authorities 
udgment-creditor - O P 
bandi 676. oe owe ere ae Containing Admission 


Jud t-debtor 0 Of Collector 637, 
gment-de see Onus Probandi Registered 538, 


Julker see Onas Probandi 756,799 ; rect of ee see Onus Pro- 

Plaint 851; Survey Map 105. 
Jummabundee 520. ppvcrrarcedgs sce Evidence 393 ;' Onae 
o—- Papers 521-524, Probandi 579,641 665 ,670,702-796, 
—-- Records see Entries 282. 
Jamma Wasil-bakee Papers$25-531; port 954. 

86 148 ; ; Evidence 871; phat &39, 

Potta 86 a ma Papors 540 , O41. 
Jurisdiction see Decision 185 ; Onus oe Custom see Custom 

Rolonnay $35 700 ; Local Tuvestigation 643-645 ase Re 
Jury ove Lavomptic I, tees we EP Bridenos » 864, 

Lost Instrument oe Evidence 444, 
seo Evidence 


Kabulest 532,583; sce Decree 197- Lothonae BO. or 
"s sition 130. a me 
Khas Mehal see Chittas 97 ; Onus 
Probandi 752, | Magistrate Local. Investigation 
— Possession 906 Onus Probandi 


742, Record see False Evidence 
Kistbundeo see Endorsement 277;' $83. 


Mahomedan Law see Dans Probandi 
Powerof Attorney, 


Widow ses Onus Probandi 667, Mortgage After co see. Ones 
Maintenance see Onus Probandi 668, i 633, . 
ate nee Ota ProBisidi 800. Bond sce Bond Bs. to 
Maia oa 648; see Notiod of Pacts Deed ace: Beidence 445, i... 
BDestraction’ a Mortgegee 
‘ant Probable - Cause ste Onus — 446, 6 


Usafractoary see One Proband 
‘ Oras’ Prod- Pr 820. 
bandi 799. vant te. sce Onus Probenil--G4, 
rey 4 Tudgment 612," 
Map ace Chittas 95 ; Report — Account ese Ones Probendi 
And Chittah 556, sar ai Tenure ses Peceaiaplinn 
Drawn for one not —-— Title ace Presumption v3, 


admissible in suit for another pur- Movsadar's Report 966. 
pose 657, Mutiny see Copy 152 ; Deed 207, 208; 
Of Ameén eee Report Record 932. 


Pencil Memoraudum on van Nakoda, Protost of see Evidence S64. 
Thek' see Survey Map are 04g, Native Cases 568, 


Vhdk hast 'see Testinony 1 
Master’s Knowledge and Concur Courts in India see Copy 145., 


retioe see Presumption 879. - 
Copy 148; Report %y Néthin 979. 


Necossity, , Legal a Chelluns 92; 
‘Government - Onus Probacdi 5? 6. 


Papers $59 Ieaseo ; 
'Mumbets of Patnily. bos Evidence 360. sen fe "528, "Tai eee - 
Meet ine oe Dr worl Oy 1; Dame 





Memorandum of Collector ow Bettle- Non- payment of orisideration, » Plea 
ment Reoord 5v2. - hl of of see Onus Probandi 62 
Memory, Refreshing one A io Non-registration 5665, 560; sed Evi- 
Mean Profite pec Ady ination | rein” 507, nce | 
; a4, Notice see Onye Pro ai'729, 

Minor sce. Onvg 008, 62 1, mee Of Facts “19 ie 

ett: aul cog. eeem Servies of 986, 987 ; Onus Pro- 

ot ofa Soba Yandi 621; Retarn 


Novleas, Real she Onas 


Misdireotion ove Evidence 896. 
rare pbs aon Phobandi Nakdee Kasht, Lands seq, Evidence 


ne age 
ai rt 968. 


$ Objecti ection sec Evidence 298, $11, 317, 
a 7 447; OuussPro- | $38, 


Objection Tu the validity of Document Oral Evidence are Doenment 254; 
see Relevancy 940. Evidence 372-414, 469. 


Objec 


tore sce Onus Probandi 688. As to contents of Drores ace 


si as ; Hereditary see Dakhilas Evidence 404. 
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— As to import of Deed sce Eivi- 


Oabikaree of Difco Sastur sce Judg- dence 40, 
- ment SIZ. - Of Land being Mal 00 Evidence 


Offence, Criminal ses Testimony 381. 
1040. 


To contents of Deed eee’ Evie 


Old Decreo ree Error of Law 290. dence $99. 


—— Document sco Document 249- To prove written Contract ined. 
267. missible see Evidence 458. 

Omission 570. To set aside absolute Deed of 
Ouus Probandi 571-835, Sale sce Evidence 402. 

As toBona Fides of Transactions To show parties to Deed ave 

Evidence 389, 
On Acoaser 575, ' Oral Statement 1009. 
‘On Alienee 576. —— Testimony 106); 600 Report 


On ANeging Party 577, 578, 956. 
On Aaction-purchager 379, 580 Originals 86 Copy 187. 


On Banker 5381. —— Power to call for 836. 

On Claimant 582-605, .  Qught not to be accepted 837. 

On Collector 606. Owners eve Onus Probandi 684. 

On Debtor 607. Ownership sec Onus Probsndi 722. 

On Defendant 608-667, os Acts of 838-840, 

On Hindu Widow 668. Qualified see Onus Probandi 

On Holders of Property 669, 578, ‘ 
670. 

On Impugners 871, 872, P. 

On Intervenor 673-675. PapersBook 841. 

On Judgment-creditor 676, Butware see Batwara 86-87. 

On Landlord 677-680, Canoongee 88,89. 

On Mortgageo 081, 682, Jammabundee 521-624, 

On Objectors 683,. J scotia: Waail-bakiss 525-531. 

On Owners 684, Lonzima 640, 

On Partner 685. Mensorement 559-561. 


‘On Party _ making Charge Thaka see Loazima Papers 540. 


686. Thakbust 1045. 
On Plaintiff 687-822; see Re- Parol Evidence $82, 418-481 ; see Ac- 
port 954. _knowledgment 1 ; Document 267 ; 
On Parchaser. 822-828 Evidence Parol. 
On Ryot 829-831. —— Tocontradict Deed see Evidence 
On Sebart 832... | 414, 422, 425. 
On Son 883, ao To explain ; Deed 00 Bridence 
On Special Appellant 834. 380, 400, 42 
On Tenant 835. ‘: To me Ter l Contract see 
Orme Party’s witness see Evidence 


To vary Deed see Evidence 3883, 


Onl aia seo Act -I of 1672 MOF, 411, 412, 


xit 


‘Adtemlance of sce Doqument 


264, 
Partition.sva Ones Probandi §94. 


of Puatnee ere Onus Prebandi 
Pleader sca Admiasion 65, 66, +5, 


Of Decree sco Quus Probsndi Pleading see Declaration 186; .Oune 


Partner ace Onws Probandi 
Portnership Books 842. 
amme Dissolution ot sec Receipt 914. 


Probandi 642,709, 730, 804 ; ; State- 
. trent 1610. 
Police Officer see Act I of ia 8. 82 
19. _ 


Party waking charge sce Onus l’ro- —— ‘ns Roport 971. 


= 686, 
£66 Endorsement 277,.288 ; 
us Probandi 023,: 
2, ot Consideration-money 843, 


Of Debt see Evidence 377. 
Of Decree 845. 
Of Fine ses Posseasion 856. 
Of Rent see Error of Law 290. 
ome Pant soe Evidence 456, 
~ Pie of sce Onus Probandi 609, 


Proof of 846. 

Under Letter of Assigament see 
Onas Probandi 807. 

ata Memo ses Survey Map 


People ople of Rank and Wealth see Wit- 
Porguna Rates see Canoongee Papers 
shat a 4 eee Deed 314; a cami 


Petition 847, 
Collusive 848, 
Verified 849,850. 
Pilot see Owners G84, 
Plaint in former Suit 861. 
Plaintiff see Onus Probandi 687-822. 
*e Statement 1007, 
ie jen see Onus Probandi 628. 
ne Custom see Onus Prohendi 


"ot Limitation eee Ones Proban- 


Policy Of Insurance see Evidence 364, 


Porseasion &63; ses Document 288 ; 
Evidence 309, 316, 368-370, $75, 
378, 382, 408; Fact 477; Falve 
Evidence 480; Judgment 505; 
Onnes Probandi 578, 615, 617, oe 
639-641, 648, 647, 652, 658, 65 
069, 707, 708, 711, 712, 714, 736, 
738, 729, 741, 744, 747-750, 754, 
753,781- 759, 761, 762, 764, is6, 
767, 781, 909 ; Ownership. 838 
Presumption 877, 881; Recsipt 
922; Report 045, 964; Survay 
1021; Survey Map 1031. 

‘3 Adverse see Onus Probandi 
sah? Female see Presumption 


Confirmation of eee Onus Pro- 
bandi 734, 735. 
maoe facto sce Onuas Probandi 
How to be proved 852. 
Khas ese Onus Probandi 742. 
Long &54, 
Of Ancestral Property 855, 
Of Collectorate Chellun 886, 
Proof of see Decree 200, 
ea Ph re see Onus Probandi 
pai Under Will eee Onus Probandi 


,Wrongial see Ons Probandi 


633 
OF Minority. ce Onve Probandi Pottah 859-862 ; see Copy 142-146, 


one Old ses Onus Probandi 602. . 


Of Non- tof Considera- Power of Attorney 868; Onas 
tion see On Onte Probandi, 624. : o 


Probandi 825. 


Hien of Payment Onus oP robend: w—-- In Will ace Recital 931. 


Practice ese Account 3; Deed 208. 


Rit 


Practice of Privy Council 864, PropertyJoint eee OnuaProbandi 645. 
Pre-emption ece Evidence 407; Onus Prosecution ace False Evidence 481. 
Probaadi 509, 788, 789 ; Presamp- Protest of Nakoda aes Evidence 
tion 874. Public Ducament ace Copy 145. 
Preaumption 865-890; sre Dakhilas Punishment see Teatimeny 1040. 
172; Evideuce $22, 4609; Ones Purchase, Buenamee ese Ouus Pro- 
Probandi ile 61, 607, 778, 78%;  bandi 816, 821. 
sar (ek ome By Agent ses. Admission 49. 
Faleo Evidence aco Tustru- ss see Ouus Frobundi 823- 
ment 590. 


Of Undue Iufluence see Purda eo Fide, for value see Qnus 


Wornan 908. Probandi 638. 
Of Uniform Holding from Per- Linbility of see Oaus Probandi 

saanent Settlement sce Kabouleut 603. 

533. . Purda Woman 904-909; see Exami- 
OfUniform Rent seeJumma-wa- nation 465. 

sit-bakee Papers 530. Putnee, Plea of ses Onus Probandi 
Under Oa Xof 1859 §. 4 sce 666. 

Decree 202 


a. | 

Prima facie Case see Copy 144. , . ; 

rea and Agent sce Evidence pa laa seo Copy 146; 
43, 


Prisoner see Confession 102-109, * R. 
—— Jointly tried sce Confession 106 Rajah sco Onus Probandi 653, 
oe from Arrest see Witness gees tt hee see Canoongee Pa- 


Privy taal seo Practice 864. 


Probabilities 891-894 Re-admiesion of Appeal 911. 
Probate see aS hecsns 060 992, ety seo Payment 846; Sunnod 
Proceeding see 1019 


Butwara sec Ona "Probandi ae Government Revenue 915. 
Of Chowkeedar 916, 
In a Case between other Parties Of Consideration see Ones Pro- 
895. bandi 807. 

In Former Suit 896, Of Payment of Government 
Of Criminal Court 897, 898. Revenue 917. 

Of Magistrate sce Copy 147, Of Rent 918-926; “a Waiver 
Of Settlement Ameen 899. 1053. 


Survey 1037, 1088; see Onus Recital oe given by Hinde 


Probandi 765. Wido 
ayarnone Act IVof 1840. 900, ‘i aa between other Paz. 
; 2 
Under Act XI of 1858. 902, In Deed 928, - 
Without Jurisdiction 908. Inu Deed of ae 929, 
Proclamation see Witness 1094. In J 


Peony Note ses Evidence 413, of Power of Attorney in Will 


Property, Ancestral see Onus Proban- Recognisance eee Witness 1062. 
Records, Barning of.932, 
In Tree see.Ownership 832. —-—— From Goverumest Office 938. 


» Invpeotion of ice Deviaration — bandi 809. | 
‘ Religions Endowment ece Otias Pro- 


Jammatandes see Entries 228. 
oh nee Evidence 46!. Remand sce Evidence 308; ' 336, 447, 
Of Magistrate sce False Bvi- ftemission sxe Onus Probandi 611. 
dence 482. Removal from Office 941. 
Unaathenticated 934, - + Rent see Decree 200-202 ; Evidence 
Reoord- keeper's Report 972 ; seg 348 ; Onus Probandi 721,725, 783, 
829; Pottah 8U0; Rate 910; Re- 
Redemption sce Evidence 447, ceipt 920. 
Re-exantivation 6f Witness ace Enhancement of see Report 
Witness 1096, 1097. 95 


8, 
garter Momory see Act I of 1872|—-—~ Receipt of see Waiver 1053. 
Uniform 1048, 1049 see Jum- 
sie tact of Defendant to give Evi- ma-wasil-bakee Papers 530, 
Payment of see pecmpirs 
Rogister Of Karee sce Copy 141. 886-889, 
Register, Quinquennial 936. Rent-free Title see Onus Probandi 
Registered Document see Document 647, 727. 
Rent-snit se Jummabundes Vapers 
Registration see Acknowledgment 10; 823, 524. 
ond 84 ;Certificate 91; Deod 210; Report of cis 942-961; see Onus 
Endorsement 278 ; Evidenco 458; ‘Probandi 6( 
Phase 848; Power of Attorney Of ee 962, 963. 


803; Presum a 883; Settle- Of Deputy Collector 964, 
rent Papers 98 Of Moonsiff 965. 
~—— In Oolloctorate 937. Of Mouzadar 966. 
Registry in Government Books 938, Of Nazir 967; sce Deposition 
Resulation VI of 1793'S. 16 see Ba- 219. 
lance of Account 81, Of Officer appointed under Reg. 
XIX of 1793 8. 10 eee Onus I of 1814.970. 
Probandi 680. OF Police Officer 971. 
XVII {m. o.) of 1802 8. 11 see — Of Record-keeper 972. 
Evidence 448, Of Sheristadar 973, 974. 
XXVI of 1814 8. 10 Evi- Of Special Commissioner 975. 


dence 294. Representation 976. 
"WHI of 1819 seo Issummuvisoe Representative 977. 
Papers 502. —— In Interest 977. 
fee ) i 8. 27 ol. 2 Res-Adjudicata see Judgment 617. 


Famili ation of Tenane ace Onus 
Ts97 t's oo Once Pro  Pobaat 885. 


Respandent’s Statement 1008. 
of 1827 8.10 Rete- Resumption see > ia 515; Onus 
Relation of oo and Tenant Evidence $40, 
' Adihiasion ae Returns, Yésumnuvisee sve Posses- 
Release see ee Probandi 685." sion &54. 
Of Colloctorate Peon 978. 


Relevant Fact‘sée Bvidébte $62" ' Of Nee 979. 
F, Consequential 26 Onus Pro- Award 


xv 


Revenue Government see Gans Pro-.! Settlement a. 
bandi 782; Receipt 915, 917, |. Proceedings 990. 
Reversioner see Acquiescence 14 ; | Shavers ore Unaa Probands 798. 


Onus Probandi 576. Share-holder see Road 
Bond Coss Papers 983. 984. 
a——- Return 984. Sheristadar’s Report 973, 974. 
Rough Notes 985. Shamsee Pa 8 see Evidence 371, 


Ryvt see Onus Probandi 829-831 Signature ; eos Copy 152, 
; Of Testator 992. 
Bale eee Deed 210, 211; Gazette Without Name 995. 
495; Onus alent 186, 826; eigees Account, Unstamped sce Ac- 
Presumption 880 t 9. 
Benamee eee OnasProbandi 637, Sleiman 990; see Copy 349 ; Report 
3 


787. 
Pas Father see Onus Probandi Son see Onus Probandi 883. 


§72 Special Appeal «sea Evidence 303- 
y Grandmother see Onus Pro- 305, 432, 436 ; Examination 472; 
bool oe eer: ; Fiuding 489 ; j Onus panna ad 
tan Of Minor see Onus resumption ; Survey 
Probendi 027, 773. 1033. : 
By Hinda Widow see Acquies- Special Commirsioner’s Report 976. 
cenbe 14; Consent: 111. Stamp eee Letter 930; Map 549. 


Collusive see Onus Probandi Statement 997 ; sce ‘Disorepancies 


651. 
Deed of eee Onus Probandi 825; —— By Accused Person see Confua- 


Payment 844. sion 107. 
— Fraudulent see Onus Probandi none sce §6—- Examination 
473 


814. 


In Execution see Onus Proban- In Writing Bir detded Party to suit 
di 816, who is dead sco Evidence 32, . 
Of Land see Evidence 394, Of Ancestors 908, 
Of Minor’s Property 574, Of Defendant 999. 
BSamadaskat see Onus Probendi 622. Of Judge 1094, 1004, 
Schedule Map see Copy 148. Of Party 1005, "1006, 
Sebait sce‘Onus Probandi 832. Of Plaintiff 1007. 
Seco Evidence seeEvidence436- Of ene 1008. 
459; 584; Lotbundee 646. Oral 1 
Secondary Witness 1103. Recorded ander “fi 60 Act X of 
Security, Collateral see Bond 84. 1&59 sce Admission 3 
Self-acquired Property ees Presump- Under Act VIII of 1°59, 1010, 
tion 875. Written 1009-1002, 1011; . ase. 
Self-acquisition see Onus Probandi Admission 43 ; Relevancy 939. 
, 049; 733. Step and Uterine Brother sve Copy 
Seperation see Recital 929. 126, 
Service of Notice 986, 987 ; sce Ouus Stridhan see Onn a 596. 
Probendi 621. “pire iee see. Evidence 439 


Serviug Peon see ition 219. eee see Onus Probeadi 
Settlement rhodes a l’roceedings 7,6 1, 647, 83. 
Pad se ses Onus Probeadi 577 ; P 


xvt 


1030; see Copy 1 


Supplementing Case in Appeal 


u-— Award 1022, 1698; se Evi- 
dence 306/ | 


Map Pencil Methornnda on 1036. 
Papers ase Copy 160. 
Proceodings 1087, 1088; see 
Prébandi 705. 
Suspicion see Decd 204. 


ee T, 
‘Tenancy, Joto sce Onus Probandi 


Proof of 1039, | 
os aaa of see Onus Pro- 


Tenant vee Onns Probandi 83:5. 
imine Rigat see Onas Probandi 835, 
Tenant-in-tail see Judgment $14, 
Tendering’ees Relevancy 939. 
a: sea Receipt 920, 


Thakbnet 
969. Time, La 
3 Deed Title see ; 


Papers 1045. 
e of 1046 
idence 309, 328, : 
378, 374, 393, 408,410 ; Onns Pro- 
bandi 639, 667, 669,679 687, 758, 
761, 830; Possession 885 ; Survey 
1021; Survey Map 1025. 
gaan encent see Onus Probandi 
Confirmation of see Onus Pro- 
bandi 740, 743, | 
De jure see Onus Probandi 700. 
Mokururee eee Onug Probandi 
732; Prosumption 873. : 
Prescriptive see Evidence 373. 
Rent-free see Onus Probandi 


727. 
ere of see Onus Probaudi 


Title-deeds 1047; see Onus Proban- 
di 822 ; Receipt 921. 

Transfer Of Property By Jadgment- 
debtor see Ouus Probandi 813, - 
er cea see Onus Probandi. 

72. 
Translation of Deoree see Copy 138, . 
—— Of Magistrate’s supposed Eny- 


ace Onus Peobandi 764. _ lish Order see Copy 151. 
Khadim «ee Onus Probandi Traverse see Admission 41; Onus 


Probandi 690, 


Mokureree sce Admission 70; Tree, Property in see Ownership 


Omission 570; Onus Probandi 610, 
616, 620; Presumption 872. 
vomm Zomiin 
Probandi 962. 
Testimony 1040. 
—- Of Snbveribing Witnesses sce 
Dooument 233. 
Oval: 1041; :200 Report 956. 
Personal ces Deposition 214. 
= oa ag Pa 262. 
Vale ‘of eee Evidence 313. 
ar ees Signatare 
992, 


Thak 


Trial, New see Copy 129, 
indari Istewrari eve Onus Trost see Ouus Probandi 670. 


v. 


liad. peck Bond see Bond 84. 


ocument see Document 274. 


Unstamped signed Account see Ac- 
count 9. 

Birra Document see Document 
275, 276 


Usage see Evidence 365. 


User see Onus Probandi 795. 
Usufract sce Qnus Probandi 760. 


Map 1029. 
» Hapers sce Loasima Papers Vakeet Exclusion of—from witness- 


279; Varistion-1051. - 


Of Claim see Admission 29. 


xvit 


Vendor,Registered as sole Owner © Witness Contradiction of—-on colla- 


Onus Probandi &27. 
Verbal t,Contem 
es) : 4ti, 412. 


we Contract sce Contract 114. 
Verdict eee Document 2387, 
o—- Criminal 1062, 
Vicinage seo Onus Probeadi 789,790. 
Waiver 1058. 
Wajib-ul-urs 1054; ~~ Cory 182. 
Warrant sce Witness 106 
Waste Land see Presum os 877. 
Widow sce Ownership 840. 

Hindu see Evidence 430; Onus 

Probandi 596, 668. 
Mahomedan see Onus Probandi 


667. 
Wife ese Evidence 363. 
wee oe 153 ; Deed 211; Evi- 


Wie 1055-1108 ; see Account 4; 
Depositions 220; Document 231, 
264; Evidence 313; Examination 
470-476 ; Identification 498 ; Peti- 
tion 850 ; 960. 

Abscondin 1058. 

Absent see Depositions 224,226 

Adverse Testimony of 1059. 
sage for Summons to 


As Parties sco Examination 476 
Attendance of 1061, 
Atteating 1065. 


Claim of—-to from Ar. 
io privilege from e 


teral question Het 
ean of 1088-1075, ss 
itin on - 
os a 1078. - eo 
Duty of Judge as to 1076, 
Enimity between oneParty and 
his Op 
Evidence of one 1079- 1081. 
alee rit of 1082-1088, 1093; 
see Report 9 
eecsee. y 1089 , 1090, 
Farther 1091, 
Tn other Cases 1074... 
Of Opposite Party see Evidence 


Present at the Service of Sum- 
mons 1098. 
geeeence against absent 


Reousant 1095. 

Re-examination of 1096, 1097. 

Refusal to examine 1098-1101. 

Residing beyond the British 
um 

Sabscribing 1104. 

Sajt for Damages ageinat 1108, 

Testimony. of subsqribing ses 
Doonment 238. 

To & Deed 1106, 1167, 

To Document 1168, 


Written Contract 114.;. see Evidence 


394, 401,412, 420, 48L, 


Written Statement 1011; 3 sco Rele- 
vancy 939. 


LANATION OF THE CONTRACTIONS USED. 


AS for 
_ App. for 
«Art. for 
B. H.R. for. 
B. LL. BR. for 
GC. P. for 
Ch. for 
C. J. for 
Cl. for 
*F. B. for 
J. for 
L. R. I. A. for 
M. H.R. for 
M.I.A. = for 
Mis, A. for 
N.W.P. for 
0. J. for 
PO - for 
Reg. for 
8 for 
8. N. for 
8, Vv. for 
W. R. for 


Appellate Jurisdiction. 
Appendix. 

Article. 

Bombay High Court Reports. 
Bengal Law Reports. 

Code of Civil Procedure. 
Chapter. 

Chief Justice. 

Clause. 

Fall Bench. 

Justice. 

Law Reports Indian Appeal. 
Madras High Court Reports. 
Moore’s Indian Appeal. 
Miscellaneous Appeal. 

North Western Provinces High Coart Raparte 
Original Jurisdiction. 

Privy Council. 

Regulation. 

Section. 
Special Number. - 
Supplemental Volume. — 
Weekly Reporter. 


There may bea few others but they will be easily understood. 


G.. H. K. 
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OF THE 


CIVIL RULINGS AND DECISIONS OF HER r 
PRIVY COUNCIL AND OF THE HIGH couRrS 
IN INDIA 


LAW OF EVIDENCE. 
A 


1. Held on a consideration of the Indian Evidence Act.J pf 1874 
114 that the Legislature intended'to lay down asamazim or role of evi- 
denen that the testimony of an accomplice is unwortliy of credit, ao fur as 
it implicates an accused person, unless it is corroborated in’ material par- 
ticalars in respect to that person; and it isthe duty of 4 ponte which has 
to den! with an accomplices testimony to consider whether this mgcim 
‘applies to exclude that testimony or not, aod in 8 case triod, by jaty, to to 
draw. the attention of the jury to the prindiplos relative to ‘the’ recep- 
‘tion of an accomplice’s testimony. 21 W. K. 


Pepto to prove. by independent evidence the 
item of an peiehen exte ing over 7 Jou, ibs alnnce 
of any & inl of the correctness: ofany one of thoseitems. W. B,.9. N, 


% Ina suit = rs ee ne sew? ioe rv nnadj ne deamee 
filed a memorandum (A) with her Pee rom Ww ck 


in the plaint could not mado out. In her examination 





the: plaintiff put in another memorandum (C} to explaig: memoraodany fa). 
Defeudsa cidaet adn ee ee ee ‘Tehed 

nee to a im yp IC FO SUAh:; Wad 
brought. ee ee nae ei oot supp the 


* See Criminal part of my %6. 


P. YL. 


originally stated cunte of action, than ‘an amendment of the clekm or'the 
a. one claitn or cause of action for another. The case was 

one which Id have been decided not merely on the diserepansy 

pate yhipel the two statements made by plaintiff, but on the whole of . 

© noe... , 


The mere omission of an accountable party, framing his own scconnt 
to carry forward into anew account a balance againat himself existing 
in a former one, can constitute no evidence in his own favor. To prove the 
existence of the balance, such omission might be considered in conjunc~ 
tion with other evidence in the onuse. 14 W.R.P. C. 24. 


4: Ina suit for an account of moneys received and dishursed by 
defendant while employed as a mohurir in plaintiff’s shop, and for sums 
which defendant might be found to have misappropriated, defendant ob- 
jected that one D (a relative of plaintiff’s), who had been jointly employ- 
ed with him as manager, with equal powers and responsibilities, omghs 
to have been sued together with him : 

Held that, to release Don payment of « trifling sum,.and to ene de- 
fendant alone for a large amount (as plaintiff bad done ), no ac- 
counts being taken between them, was most inequ:table, and the suit 

' have been diamissed. 
that as plaintiff hud filed his khotia-books in Court and did not al- 
lege that they had been falsified, he should have balanced the account 
himeelf, and the Lower Court shonld not have deputed an Ameen under 
Act VIII of 1859, 8.181, to investigate the accouuts. | 

Held that such investigation does not ivclude or allow the taking of 
the depositions of witnesses; and such depositions are not legally 
aible aa evidence in the cause. 19 W.R. 14. 


&. Account books are oral evidence to corroborate oral teatimony. 


6. The Sudder Audalut Court of Bombay having, on the hearing of a 
cause, permitted an acoount-current to be proved by the entries in .the 
lnintiff’s dufters or acoouut-books, and decreed the defendant to pay the 
Elance upon that évidence, unan | by oral testimony, and notwith- 
atavding the dental of any sum being dee by the defendant in his an- 
awers 3" ‘by the Judicial Committee that- ander such circumstances 
the hooks of account of the plaintiff cannot be used singly as evidence 
against the defendant, and that the decrees fuunded thereon must be 
MOULGA. 42. . 

. fo dn adversery’s iit-hooke may be need. as corroborative. evi- 
| dance, not as sadapaglenss coatany ig WwW. B. 294. i E pe o 


$.;-Wheee-goods are consigned to. be. disposed of .in.a foreign mar~ 


$ 


ket, it is an implied: term of the agreement by the consignor that, the 
acoount-entes furnished by the correspondents, abroad shall be teloen as 
prina facis evidence of what the goods realised f.. pes 
Held, that this was ao even though the consignor pega to the 
correctness of the account-sales when furnished to him. 6 B. H.R, O, 


r i 


ACCOUNT (Unstamped 


9. A signed account showing a balance up to date, and containing a 
promise to pay interest upon the consolidnted balance cannot be wade 
uve of in evdence to support a claim to interest on that balance, 
it be stamped; but it may be used asa Sumaduskal or simple 
of a balance due, although not stamped. 1B. H, kh. 47. 


ACKNOWLEDGMENT (of Consideration-money.) 


10. A document which acknowledges the receipt of considerntion- 
money for the conveyance of immovable propen? caunot be recvived as 
evidence unless it is registered. 22 W. RR. 399, | 


ACKNOWLEDGMENT ( Of Debt ). 


11. Where there is an acknowledgment in writing of a debt dae, 
art evidence is udmissible in order to show to what debt the ucknow- 
edgment related. 12 W.R. 0. J. 2. 


12, The draft of an acknowledgmout of a debt and agreement to pay 
the same, which was sworn to have been drawn up in the presence of 
the debtor, but was not signed by him, admitted as evidence of the debt, 
and a decree mude in the Courts below npon such evidence, affirmed with 

1M. 1. A. 461; 5 WLR. PLC. 53. Co 


ACKNOWLEDGMENT (Of Payment ). 


13. Although, when a deed of sale containing an acknowledgment nf 
payment is written, payment is not made, it may become an acknowledg- 
iment afterwards, i.¢., when the deed is handed uver. 19 W.R. 149, 


ACQUIESCENCE. _ 
14. The fact. of a reversioner being an attesting witness to a conveg-. 
ance by a Hinduw widow, is nn acquiescence on his part which ° 
hiu from impeaching the sale on the groand of waste. 6 


15. Plaintiff,a member of an undivided Hinda family, sued to te+ 
cover a parcel of land which he alleged his ancle, Ist defendant to have 
wrongly transferred to the 2nd defendant. The 2nd defendant alleged's 
sale to him by the first defendant, and a subsequent sale to the thied 
defendant, and that the gt had no = Poker airher a Pini 
judgment for the plaintiff. Upon appeal i . ' Amin, 
finding that the ater knew of the aule, and treating the knowh* ~ 
ax evidence of acquiescence in the original contracting, peversed 
decision of the Munsif: Held, (reversing the decision of the 
Sadar Amin) that mere knuwledge would uot make the plsintiff a party 


AOW TOR IWM BB 
“16:° Seetion'1l of the Indian Evidence Act should not 
‘de da‘ widest signification, bat considered as limited in its effect by'S. 
of the Aot. construed, 8. 11 renders inadmissible the evidenced’ of 
one orime ( not redtwed to legnl certainty by « conviction ) to prove the 
existence of another unconnected crime, even thuagh it be cognate. 
Aovordingly, the posession by an accused person of a number of docu- 
ments suspected to be forged is no evidence to prove that he has forged 
the particular document, with the forgery of which he is charged. 


Per West J:—Wheres person charges another with having forged a 
promissory vote, and denies having ever executed any promissory note 
at sll, the evidenco that a note, similar to the one alleged to be forged, 
‘was, in fuct, executed by that person, is not admissible, nor even would 

judgment, founded upon such note, be so. 11 B. H.R. 90. 


ACT I OF 16732, 8. 18. 
17, The right mentioned in the Evidence Act 8. 13 is not as publict 


I OF 1878, 8. 27. 


Under 8. 27 of the Iudian Evidence Act not every statement 
by & person accused of any offence while in the custody of a police 
‘officer, connected with the production or finding of Properey. is admis- 
wiblo. Thoge statements only which lead immediately to the discovery of 
property, aud, in so far as they do lead to such discovery, are properly 
admissible, Whatever be tho nature of the fact discovered, that fact 
must, in all eases, be itself relevant to’ the case, and the oon- 
nection between #t and the statements made must have been such that 
that statement constituted the information through which the discovery 
was made, in order to render the statement adinissible. ‘ Other state- 
ments connected with the one thus made evidence, and thus mediately, 


but not necessarily or directly, connected with the fact discovered, are 
not admissible. 113. H. BR. 242. 


The statement of a Police Officer who goes about from place to 
place, aud collvcts inforiantion from different persons, which he aftér- 
wards pats in second haud before the Court, cannot be received-as 
evidence under the Evidence Aot: Ie€ 1872, S. 32, ol. 8. The meaning 
of that, clause in dhat,. when. a number ef persons assemble together. to 

He vent ta one. common statement, which. sintement. expresses the 
leRags OF ame pressions made in their anind st.the time of it, that 
aera bho repeated. by.the. witavseea, andis evidence. 23 W. 


= -OFiwn, P a 4 ) 
ctuu 33 of the Evidence Act does not apply to the deposition 


ve WEEE Ue a FER wou We ROO REMIT. wy 8 
rowed oar. i oid A hie nat : 

‘pattion, as dn adiniusion againet him 21 W. R416 a 
ACT I OF 1678, 8. 34 oe 


| 24. Thongh not alone enfficient to charge any one with __ , 
menta admissible as evidence under Act I of 1872 8. $4 wore hold. to be 
sufficient to.anewer a claim set up to exemption from what wonld be the 
ordinary liability, of a tenant; ¢. g. ina auit for enhancement of rent, to 
rebut a presumption arisiug from uniform payment for 20 years. 22 W. 


ACT I OF 1872, 88. 76 and 77. 


22. 88.76 nnd 77 of the Evidence Act refer to public doouments, 
and are inappliosble to kvbalahs, &. 22 W. R. 336, 


ACT I OF 18732, 8. 


23. Section 119 of the Code of Criminal Procedare not making it ob- 
ligatory upon a Police officer to reduce to writing any statements made 
to him during an investigation, neither that section, nor 8, 91 of the 
Indian Evidence Act, renders oral evidence of such statements inadmmis- 
sible. Ifthe statements be actually reduced to writing, the writing it- 
self cannot be treated as part of the record or used as evidence, but ma 
be used for the purpose of refreshimg memory under 8. 159 of the Evi- 
dence Act. Consequently the person making the statements may proper- 
ly be questioned about them, and, with a view to impeach his credit, the 

olice officer himself, or any other person in whose hearing the state. 
meuts were made can be examined on the point under 8. 155 of the Evi- 
dence Act. 11 B. H. R. 120. 


ACT I OF 1872, 8. 92. 


24. Under Act I of 1872, 8. 92 no evidence of any oral agreement is 
admissible to vary the terms of a kubula, which is on the face of it an un- 
conditional sale. 23 W. HK. 167, 


ACT I OF 1872, 8. 138. 


25. The power to cede territory was not one of the powers to which 
the Secretary of State;for Indin in ail succeeded under Act XXI-and 
XXII Vie. 6, ay when the Government of India was, by that Statate, 
transferred to Her Majesty, inasmuch as such a power was bane nen 
ed by the East India Company. ay 


' ‘Phe Indian islature cannot make, sc ies ‘Cewe eansk winibich 
a law having for its object the dismemberment of the State ie thee of 


Grest Britain cad Ireland, whereon depends the alagianet of ‘persons 

to the Crown of the United Kingdom. 
8. 118 of the Evidence Act I of 1873 therefore, not disallow: 

ed, is not protected by S. 24 of Statute XXIV and XXV Vic. c. 67, and 


6 ADMISSION. P. VI. 


the direction therein contained, that a notification in the Gusetts of India, 
that any portion of British territory has been eeded to any native State, 
Prinoe, or Ruler, shall be conclusive proof that # valid cession of territo- 
ry took place on the date mentioned in such notification, connot be fol- 
lowed. 10 8B. H. HK. 37. 


ACT I OF 1872, 8. 153 Tllustration(C,) 


26. The statement of a witness for the defence, that a witness for the 

roxecution was at a particular place at a particular time, and consequent- 
f could not then have beeu at another place, where the latter 
states hie was and snw the accused persons, is properly aduussible in 
evidence, oven though the witnoss for the prosecution may not himself 
have beon cross-examined on the point. 


Where such a statement, after being admitted, was withheld from the 
jury, tho High Court ordered a new trial. 11 B. UW. . 166. 


ACT I OF 1872 &. 167, 


27. Semble. Section 167 of Indian Evidence Act applies to Criminal 
trials by jury in the High Court. 9 B. UL. R. 358, 


ADMISSION. 


28. A mere admission is not conclusive. It is so only in certain ca- 
rex, co yg. Whore it has been acted upon by the party to whom it was made. 
Thus ao statement made ina former suit in Which the Court, so far from 
acting upon it, passed a decree opposed to it cannot be treated us conclu- 


sive, I8SW.R. 347, 


Where « plaintiff deliberately claimed Innds as rent-free, he was 
nut allowed, merely on the ground of the proprictor admitting the lauds 
to be leased to plunti?s vendors, or even of the defeudant making a 
somewhat similar admission to benefit by such admissions aud vary his 
claim. 6 W. BR. 290. 


39. Quere—What isthe effect of admissigns made by a person who 
subsequently adopts anuther, in binding the person adopted. 2u W. R. 


3l. Where parties allow a snit to be conducted in the Lower Courts as if 
a certain fact was admitted, they cannot afterwards in special apperst 
question it aud recede from the tacid admission, 23 W. R. 174. 
32. The fact that no objection was raised by the representatives of 
the present plaintiffs against pottahs put forward in suits to which | 
parties, isan admission of the boua side of the pottahs. 10 W.R. 


. The plaintiff and defendant both claim under S. The defen- 

appealed urging that as S. admitted the mokurruree lease of the 
defendant's purchaser, the plaintill was bound by S.’s. admission. Held 
that the plaintiff was not bound by any admission of S., though he might 
have been by any bone Jide act of S. 3 W. RR. 143. 


34. Statements recorded ina rent suit under Act X of 1839, which 
do not conform to the requirements of S. U0, cannot be relied on as 
adinissions, 24 W. X. 


ADMISSION (BY DEFENDANT.) 7 


In a snit hy the grand children of the deceased daughter of a 
member of joiut Hindoo family, who, though not entitled to his property 
as his heirs, had been long in possession, the surviving daughter, in whom 
according to Hindoo law her father’s interests would now be legally 
vested, adinitted by a petitiun filed inthis suit that by her gift or relin- 
quishment plaintiffs had a title to her father’s share. ‘The admission 
was held to be evidence that such title existed antorior to the commence- 
ment of the suit. 14 W. R. 484. 


ADMISSION (Before Rogistrar ). 


ap? . . . . é @ 

36. Anadmission before a Registrar of the receipt of purchase-money 
attested by his endorsement, as required by clause 3 section 66 Act XX of 
1866 though evidence of the strongest and most reliable deseription, 
ought not to be treated as conclusive. In the face of such admizsion, 
however, tho party seeking to get out of its offuct must make out his caso 
by vory clear evidence. 15 W. R. 280. 


ADMISSION (By Daughter of Mortgagor ). 


37, The admission of the danghter of a mortgagor being that ofa 
porson having no title to the estate in question in the suit, is not biudin 
ou such mortgagor. 


It is the province of the Court: which has to decide issnes of fact, to 
determine the amount of credit ta whieh such particular proof offered is 
entitled ; and with the fair exereise of ats discretion in’ this respeet by 
such Court, the High Court, asa Courtof specinl appeal, is not at liberty 
to interfere, 2N, W. BP. 207, 


ADMISSION (By Defendant ). 


38, A defendant’s admission, if taken at all, must be taken as a whole, 
but it cannot bind co-defendants. 22 W. BR. 519. 


39, Ifa defendant’s admission is read agninst him, the whole of it 
must be taken together. Bat by this it ia not meaut that separate anil 
distinct allegations ninde without any qualification may not be used 

against bin. WWW. R190, (We Re , ; 


A plaintiff abandoning his own case and falling back on the 
maf the defendant is bound to take those admissions as they stund 
and in their entirety. 15 W. BR. 402, 


41. A defendant mast be taken to admit all material allegations in 
the plait which he does not traverse. 1B. H.R. 85. 


42. An admission of a fact on the pleadings by implication is not an 
ission for any other purpose than that of the particular issue, and is 
tantamount to proof of the fact. 23 WLR. PLC. 204, | a 


43. When a defendant admits any one fact contained in the written 
statement of the plaintiff and thereby excludes independent evidence 
therevf, he is uut entitled to sry thet the plumeiff has cehed on his 


(BY inTeRvenon). P. VI. 


ment as evidence, and that he ( defendant ) is in conseqnence in « position 
to claim thatthe whole of it muy be read as evidence in his favor. “16. 


44, In a suit for a share of certain property where the defence was 
upon a mokururee deed under which the defendants alleged that 
their predecessor aud themselves bad had possession, the Lower Apel- 
Iste Court gave effect to certain supposed adinissions withont noticing 
matters which had been noticed in the judgment of the first Court as 
having occured subsequently to the dmicwods aud rended them uu- 
gutory. + 
Hield, that the Lower Apellate Court’s decision was erroneous and 
ought to be reversed. 20 W. RK. 480. 


45, Theerror of s Judge, in stating that the rote admitted by the 
defondant in a rent suft was the old rate shown in aformer decision 
when the rates were different, was held to be no ground for special 
appeal, where « defendant admitted having held» certain quantity of 
land as bhaolee, but pleaded that it had been washed away by the river, 
and the first Court regarded the plex of submersion to be untenable. 
Held, that this conld not be treated as an absolute finding that there 
had not been diluviation ot the land, and that the Court was not bound 
to fix upon that part of defendant’s statement which contained the 
ane aud hold him liable for the rent of the bhavlce land. 19 W. 

46. Although a plaintiff, when the defendant denies his claim, is 
bound to prove his case by the document on which he relies, still, if the 
defendant adinits any sum to be due, that admission, irrespective of proof 
offered by the plaintiff, is sufficient to warrant a decree in the plaintiff’s 
favor for the amount covered by the admission. 6 W. R. 133. 


4°. Plaintiff sued torecover rent for several years on an instrument 
alleged to have been signed by all the ryots on the estate. Defendant 
denied having been a party to the instrumeut, but admitted that he held 
@ small portion of the luud of the defendant with o small rent, and that 
somewhat more thau a year’s rent was due. 

Held, as plaintiff relied entirely upon the admission of the defendant 
both as to the amount due and for proof of his cause of action, he must 
accept that admission asa whole. 12 W. R. 317. 

AEMISSION By Defendant’s Ancestor). . 

48. An admission made by defendant’s ancestor may be evidence of 
aome weight that may be used against them ; but it is only evidence up- 
on which the Court which is trying the suit may act or not according as 
it considera it ought to have effect given to it. 13 W. R. 348. 


49. If A admita that he made a purchase as against for B, this 
adinission is evidence against A’s heirs and against C who claima throagh 
them, to show that the purchase was made by A as agent and not on 
his own account. 2 W. R. 190. 

ADMISSION (By Dismissed Manager). 
50. A wauager’s authority to make any admission which can be bind- 


( at: PARTy Mt oTrmEt cases ). 9 


on hia employers is withdrawn when. he ia diemisend, whether the 
_ je-07 je not upon such # notice as the manager hes a right to 
demand. 21 W. R. 495. i 


GBs 
5Y.- An admiasion mado by an intervenor in a former suit is evidence 
against him, guantem valeaf, in a subscquent suit, ¥4 W. R. 165. 


52.. Au admission made in a verified ah oy an. intervenor in an 
Act X suit, and repeated ina verified plaint filed by him in a mgulor 
suit, was held to be binding in a subscquent suit on the party who made 
it. 15 W. Wt. 487. | 7 


ADMISSION (By Judgment-Debdtor). | | 


The admission by jndgment-debtors of a certain rate of wasilat 
concludes them inlaw. 9 W. RK. 241. 


ADMISSION ( By Occupant). 


5§. A return mado toa Collector by an occupant of land, stating tho 
amoant of the reut, isan admission as to tho amount of rent, biuding 
upon the occupant and all who claim under him. 18 W. BR, 105, 


ADMISSION (By Party in former suit ). 


55, Admissions &c., by the parties in a former arbitration midy be 
used in evidence in a subsequont suit, 7 W. RR. 249, 


56. Plaintiff sued in the Revenue Court for the recovery of rents 
fraudulently misappropriated by defendant, and upon defendant’s allega- 
tion that plaintiff was etmamdar or gomashta, and not fjaradar, the 
Deputy Collector dismissed plaintiff's suit for want of jurisdiction. Plain- 
tiff now sues in the Civil Court, and upon defundant again raising the 
plea of non-jarisdiction, the Moonsiff came to the conclusion that plain- 
tiff’s nllegation that he bad been  elauiuudar was fodse. Held that any 
mwimission or allegation of the defendant in the former suit, put in 
evidence by the plaintiff, was amply sufficient to support the plaintiff’s 
allegation in this suit that he had been ctmamdar ; and that the Moonsiff 
went out of his way to enquire into a fact which was not disputed by 
either of the parties. 17 W.R. 372. Re Oa 


ADMISSION (By Party in othor casos): 


57. A statement made by defendant in another snit may be used as 
an admission within the meaning of S. 18 of the Evidenod Adt. 22 W. 
N. 303, | | Ts 


$8 Anadmission made bya party in other cases may, be taken as 
evidence against him, but cannot operate aguinst him aa an estoppel in 
 # case in which his opponents are persons to whom of to aly one olne 
concerned the admission was not made, and who are not proved Lo lnve 
everheard of it or to have been in any way misled by it‘or to have acted 
in reliance upon it. 9 W.R. 209. ' 


Admission made by s dyfendant in other suits brought by him 


(BY FISADER OM BEBAtT OF CLIEKT ). 


_ _ third parties earmot be treated as eatoppels in a enit to 
pommonrion of a different property under different circumstances. 19 

, 209, , = _ . 

GO. A deerce was given in favor of A inn suit by A agdivet Bona 
Kistbundee in which B admitted his shure of adebt contracted by hin 
B and C. Held that A is not entitled to recover in a subseqnent suit 
brought by him against both Band C for the balance of the same debt, 
Bnot having made any admission in this second suit and there being no 
evidence tosupport the claim against C. 8 W. R, 445. | 


31. Where the defendant, in a former anit, admitted the relation of 
Jandlord and tenant between himself and the plaintiff, it was held that 
ina subsequent suit for a Aubooleat by the plaintiff, it. was snfficient for 
the plaintiff to put in the defendant’s deposition in’ the former cuse as 
proof of the relution of landlord and tenant. 9 W. BR. 162. 


62. Acopy of a defendaut’s deposition ina former smt having been 
put in by plaintiff ate late staygo of the case, when defendant had no 
means of explaining away any supposed admission therein: Held, thas 
the firat Court was wrony in accepting the same asan admission binding 
on defendant and that the Lower Appellate Court was right in sending 
for the defendant and examining him on the subject. 16 W. R. 220. 


ADMISSION (By Plaintiff). 

63. Where a defendant seeks to make uso of statements which have 
been put in evidence, and to treat them as admissions by the plaintiff 
who put them in, it is eompctent for the plointif to show the renl 
nature of the transaction to which they relate and to get rid of the effect 
of the apparent admissions. 18 W.R. 485. 


64. The mero fact of non-traverse of the plaintiff’s allegntion of heir- 
ship was held not toamount to an adinission of title, expecially ( as in 
this case ) whore there wna a general denial of the plaintiff’s allegations 
including that of plaintiff’a title, and where the real question at issue 
‘was as to the share to which plaintiff was entitled. 17 W. R. 171. 


ADMISSION ( By Pleader on behalf of Client ). 


65. When a pleader in the conduct of a suit makes admissions on 
behalf of a client, the client is bound by such admissions, 5 N. W. 
3 


66. A party ia bonnd by the admission of his dnly ecnnatitated 
Vakeel, where the admission is ono of a fact which, but for anch ad- 
wn the opposite party would have had an opportunity of proving. 
9 . ® 483. 


A statement made in a case by a pleader on behalf of his client 
after fall consideratian and cousultation, is admissible as evidence aguinst 
font cliont ig ayother case in which he isa purty. 15 W. A °°” 


A Vakil’s admission during the trial ofa suit is legal evidence by 
whieh his client is bound, though itis open to the latter to show that the 


ADMIsSION (OF FORGED. BOCUMENT ). VW 


- effect af the admission.is not such as to invalidate his claim, 9 W, IP. 375. 


69, A distinct admission of liability made by 4 Vakil who represented 
the defendant, and whose authority was not questioned, was huldt 
sufficient to warrant a decree in favour of the plaintiff. 21 W. 2. i 


ADMISSION ( By Zemindar). 


70, Where tenants sued for a declaration that their holding was mo 
kurruree ata given rent and the Surburakar of their semindar admit 
their right on behalf of the zemindar, who himself filed a petition ony 
borating his Surburakar’s statement, it was held that theso adminsi...... 
wonld bind any subsequent zemindar not being an auetion-purchaser ut 
a sale for urrears of Government revenue, 10 W, R. 72, 


ADMISSION (How long and how far binding). 


7). An admission once made is binding against the porty making it 
for all the purposes of the suit, unless the admission is ehown to have 
been recorded erroneously, 2 W. RK. Act X. 1. 


ADMISSION (Made in a Deposition.) 


72. A porty’s admission as to the contents of a document not made 
in the pleadings but in a deposition, is secondary evidence, and cauuot 


supply the place of the document itself. & B. H.R. A. C. J. 168, 
ADMISSION (Mado with fraudulent purpose.) 


73. A party’ claiming nnder another who hag made adinissions ag to 

a transaction to which-that othor was a party, is at liberty to allege 

and prove that the admissions were made with a frandolent purpore and 

aie not true, and tushow the real nature of the truvsaction. 20 W. 
» ° 


ADMISSION (Of Another.) 


74. Wheres person uses the admission of another as evidence, the 
whole admission must be putin. Te cannot pnt in half, and exclude the 
other half. Those who have to decide upon the evidence are not bound 
to believe the whule of the statement, 7 W. R. 


ADMISSION (Of Defendant’s Fleader), 


75. Thendmission of a defendant’s Vakil in Court: wan held to be 
legal evidence of the receipt of mouey and to do away with the 
for other proof, 10 W, It, 322, 


ADMISSION (Of Executors.) 


76. The admissions of the executors of a donor treated as the 
sions of the donor. [I W. R. 3. 


ADMISSION (Of forged Document.) 


77. The absence of erasuers or alterstiona is no ground for admit- 
ting what is as tirst sight o palpable furgery to bea true decument. 4 


12 BANEBR’s BOOK. 


78. Tf an instrament on which s case depends, should appear to have 
been altered, it cannot be received in evidence or be acted upon till it is 
Inost satisfactorily proved by all the subscribing witnesses at the least 
nud other evidence that the alteration was made antecedenttly to the sig- 
nature. 5 W. K.P. C. 53; 1 M.I.A. 420. 


ADMISSION (Of former Owner of Property.) 


79. Admissions subsequently made by a debtor whose property has 
been sold, are not evidence aguinst the purchuser of the property. 5 
W. R. 268. 

BALANCE (Of Account) 
80. Action by Bankers, against the representative of a decensed cus. 
/ tomer, to recover abalance of un account alleged to be due to the Bankers 
by the deceased at the time of his death, dismissed by the Sudder Court, 
no satisfactory proof having been given that such balance was due. 
Such finding sustained on appeal by the Judicial Committee. 5 M. I. 
A. 432. 

81. Asuit having been bronght in Benares for a sum alleged to bo 
due on the balance of partnership accounts, the parties agreed by bond to 
rofer.the accounts to arbitrators, secording to whose award 4 given sam 
was fonnd due on balance of accounts to the plaintiff subject to certain 
objections which could not be settled without the inspection of the joint 
concern papers of the Calcutta Authee. The Provincial Court ought to 
have postponed making its decree until either the copies had been ve- 
rified or the originals hud been produced, unless it could have been 
eutisfied that there was no validity in the objection. But the Court was 
not satisfied that there was no validity in the objections, for, by its de- 
ere, it reserved a right to the defendant to recover what she conld up- 
ou the objections, Whether the Provincial Court could have admitted 
the use of the original books upon a review of the decree, it was held that 
the Sudder Court ought, under section 16 Regulation VI of 1793, to have 
used the evidence to be supplied by the original books, or to have as- 
cortuined that the sum mentioned as the balance due, subject to the 


_ objections, was a balance due without objection, instead of merely affirm- 
ing tho deeree of the Provincial Court, 5& W. R. P.C. 76. 


BANKER’S BOOKS. 


82. The production of Banker’s books, with the entries of the items 
constituting the deinand, kept according to the established custom of 
Muhijuna in India, is not of itself sufficient evidence to establish such a 
claim, strict proof of the debt being required. 5 M.I. A. 432. 


83. Inanaction by a banking firm against another firm to recover 
a balance apon an account between them, the plaintiff put ia evidence 
the account-beoks of his firm, and the Inspector of the Court certified that 
the buvks were regularly kept, consistently with the rales of banking, and 
that they agreed with the acouunt rendered by the plaintiff tea the de- 
fudduut. The plaintiff, however, examined uo wituess to prove shut the 


CANOONGEE PAPEUS. 1g 


books were regularly kept, or the general aconracy of the particular char- 
ges constituting the demand ; he proved admissions by the defendant of 
the correctness uf the account and of an award in his favour of one of the 
disputed items The defendant in his defence did not deny the acouracy 
of the appellant’s account, or of the books put in evidence but objected 
to two items in the account, and claimed a set-off, but examined no wit- 
nesses to rebut the plaintiff’s case. Held (reversing the Sudder Court’s 
decree ) that although the plaintiff’s books, and the Inspector’s report, 
were not conclusive eviedence, yet that the necessity of strict proof was 
removed by the admission of the defendant, and the fact of the absence 
by him of any evidence to impeach the accuracy of the accounts, the dis- 
puted items being satisfactorily accounted for. OG M.I.A. 88. 
BOND (Unregistered). 

84. Held, following the decisions of the Caleutts Madras and Bombay 
High Courts, (9 W. R. 111; 10 W. R. 252; 4 M. H.R. 174 & 4B. 8. 
R. A. J. 79.) but doubting,* that an unregistered bond, whereby immove- 
able property was pledged by way of collateral security, was admissible 
in evidence where effect was sought to be given to it for the purpose of 
obtaining s decree for the money due under it. 6 B. H.O.C. J. 184. 


BUNDOBUST PAPERS. 


85. Bundobust papers are nothing more than a contemporaneous re- 
cord of tenures as they existed in the years specified, anddo not in any 
way import the commencement of a tenare or a fixing of the ront at that 
particular time.- 4W. R. Act X. 43. 


BUTWARA (Papers). 

86. Butwara papers are only evidence of the proportionate assessment 
of Government revenue payable by proprietors after partition; not evi- 
dence, binding ryots as to what holdings are theirs, or what theirs are as 
rates, or periods of occupancy. 10 W. R. 197. 


BUTWARA PAPERS (Private). 


87. Private butwara papers are good evidence towards showing what 
lands are in fact comprised in the estate atthe time of the butwara. W. 


k. 8. N. 238. 
CANOONGEE PAPERS. 
88. Canoongee papers and proceedings of settlement officers are good 


evidence in questions of pergunnah rates, standard of measurement,. and 
the like. 2 W.R. Act X. 13. 


89. Old canoonoee papers cannot, in the absence of evidence to show 
what they are, and that they came out of proper custody, be received in 
evidence: before such papers can be admitted as evidence against a party, 
it mast be shown how they can be used againt him. 8 W. RB. 517. 


® Note.—It has been since heldin thecase of Sangappa V. Baseppa, decided on the 18th 
January 1870, by Couch C. J., and Melvil, J.( to be repuried ) that where a mortgage boud 
at express promise to pay the money secured by it, such bood, though not 
be put in evidence in a euit for the recovery of the money, Ed, 


vy currrans (oovunwusr?). P. VI. 


(Reasonable and Probable). 


The circamatances that the fact stated in an application for 
were true, and that nothing was concealed which the Court 
onglt to huve known, is evidence that the applicant had reasonable cause 
upon thoxe facts for the application. 4N. W. P. 42. 


C&3RTIFICATE (Of Rogistration). 


91. A certificate of regixtration is ovidence that a bond was registered, 
but not that it was executed. 6 W. R. 105. 


CHELLUNS (Collectorate). 


92. Collectorate chelluns acknowledging the receipt of Government 
revenue, were held to be uo evidence of the necessity for the sale of 
the ancestral property on account of which the revenue was paid. 8 
W. RR. 519, 

CHITTAS. 


93. Chittas ara evidence of title in boundary disputes, if an‘ ac- 


connt is given of thei, and they are properly introduced and veritied. 
HW. It. 35y, . 


94. Wherea party putting in chitfas called in a witness to sttest 
them but the witness did not do so, and the party did not apply to the 
Court to cotnpel kita to do xo, the chittahs were held to be no legal evi- 
dence even though admitted by the Luwer Court without objection from 
the opposite party. 12 W. R. 39. 


95. Ohittns and maps made iu contemplation of resumption proceed- 


ings in the prosence of both sides aud sigued by the parties are legal 
evidence. 19. W. R. 3u9. 


Where chittaa were produced by plaintiff as evidence of certain 
lands being mal, it was held that they were eulticiently attested by the 
deposition of the village qomastahk that they were the chittahs of the 
village while he was ganextah and that he had been present when, with 
their assistance, a pertal mensurement had been carrid out in the vil- 
Inge. 10 W. RR. 443. 


97. Chittahe made by the Revenue authorities in the course of men- 
aicernent of a Government nehal stand precisely on the same footing as 
ia made by them in inquiries relating to revonue, and are equally 
dlo as evidence the circumstance that the proceedings relate to 
estate cannot deprive them of the character of public proceed- 
ings upon matters of public interest. 13 W. R. 56. 
CHITTAS (Butwara). 


A Buatieara between semindara is not binding in any way upon 
the ryots, and butwara chiltss are no evidence in a suit for pessession 


of . jute er bo svt aside a summary award under Act XIV of 1059 §. 15. 
2UW. RR. 29. 


CHITTAHS ( Government). 
A pat : Ae ekitta is admissible as evidence in a boundary 
oo BR. $0. 


CONFEssiows {ov PRIGONERS). 16 


Under eaction 58 Act Ill af1851, Government chillas are 
adwissible as evidence in cases in Chittagong. 10 W. BR. 340. 


CLAIM (To share in the Estate). 


191... The very strongest and most relinble evidence is required in 
the case of no cliim tou share in an estate larger than the Hindu law 
allows. 6 W. RR. 52, 


(Of Prisoners*) 


The confession of one of the prisoners cannot be used to cor- 
the evidence of an accutnplice ayaiast the others. 11 B. H.R. 


193, Act 1 of 1872 S. 31, which makes the confession of one prisoner 
enc? tw unst persons other than the man who made the confession, 
applies only to casos in which the confession is nade by a prisoner tried at 


the same time with the accused person against whom the confession is 
used. 21, W. R. Cr. 65, 


104. The confession of ca-prisoners cannot, under the Evidence Act 
1 of 1872, 8.30, be treated as evidence of ordinary character not distip- 
guished by any special infirmity or qualifications agninst the other prison- 
ers, as in addition to the infirnnty inherent in an nccomplice’s testimony, 
they are not given on vath and are uot hable to be tested by cross-exa- 
mination, 23. W. R. 24. 


105. According to 5, 24 of the Indian Evidence Act a confession is in- 
admissible only if the Court considers it to have been induced by illegal 
pressure. Where the Session Judge did not cousider a confession to 
have been so induced, the High Court, upon a reference under 8. 263 of 
the Code of Criminal Procedure : 

Held it to have been properly admitted, and finding it to be full and 
clear, and supported by rehable evidence acted upon it by conviching the 
person who made it, notwithstanding bis retraction of it in the Court of 
Seasion, and his being found not guilty by the jury. 

In the absence of evidence that a confession of*an accused person 
has been induced by illegal pressure, it is not to be presumed that such 
confession was 80 induced, 11 B. H. R. 137. 


106. While Aand B were being jointly tried before a Court of Ser- 
sion, the first for murder and the second for abetment of murder, a con- 
fession made hy Athat he himself had committed the murder at the 
instigation of B, was put in as evidence against A. Subsequently the 
charge against A was altered to one of sbetment of murder and the 
Session Judge, ander the authority of S. 30 of the Indian Evidence Act, 
need the confession against buth, and convicted them. 

The High Court Held that the original and amended charges were xo 
nearly related that the trial might, without any unfairness, be deemed 
ty have been a trial on the amended charge from the commencement ; 
and that no objection having been taken by B, who wus represented by 


© See Criminal part of my Digest page 76—80, _ 
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_ op), Of Ata confession against him when” the 
charge against A was altered, the Session Jndge was justified in using 
the confession against B. also. 11 B. H.R. 278. 

107. Statements made by one set of prisoners criminating another 
act of prisoners when each iudividual prisoner made a case for himself on 
which he was free from any criminal offence, ought not to be taken into 
consideration under S. 30 of the Evidence Act against the prisoners of the 


second set, when the two sets, slthough tried together, were tried upon 
totally different charges. 21 W. R. 53. 


108. A Judge should charge the jury that the mere confessions of 
prisoners tried simultaneously with the accused for the same offence, 
which are in « very qualified manner made operative as evidence by 
Act lof 1872 8. 35, are only to be rated as evidence of a defective 
character, and that they require especially careful scrutiny before they 
can be safely reliod on. 21. W. R. Cr.69, 


109. <A prisoner who pleads guilty at the trinl, and is therenpon 
convicted and sentenced, cannot be said to be jointly tried with the 
other prisoners committed on the same charge who plead not guilty. 
Where, therefore, one of eight prisoners before éhe committing Magis- 
trate made a confession affecting himself and tive others, and afterwards, 
at the trial before the Assistant Session Judge, pleaded guilty, and was 
therenpon convicted and sentenced, and the Judge then proceeded to take 
his evidence on solemu affirmation, and recorded his cunfeasion as evi- 
dence in the cnse against the other prisoners. Held that the Judgo was 
wrong in taking the confession into consideration against those prisoners 
who pleaded not guilty. The proper course for the Judge was either 
to have sentenced the prisoner -vho pleaded guilty, and then put hin 
aside, or to have waited to see what the evidence would disclose. 11 


B. H. R. 149. 
CONFESSION ( Of Witness ). 


110. The confession of a witness in the shape of a former deposition 
can be used as evidence against a prisoner only on the condition pres- 
cribed by section 249 Code of Criminal Procedure; thatis, it must have 
been duly taken by the committing officer in the presence of the person 
Fae whom itis to be used. The certificate ofthe Magistrate append- 
edto such confession, in order to afford prima fucte evidence under 
section 80 of the Evidence Act of the circumstances mentioned in it 
relative to the taking of the statement, ought to give the facts necessary 
to render the deposition admissible under the section 249. 21 W. R. 5. 


CONSENT. 
111. The mere attestation of a deed of sale by a a relative does not 
necessarily import hie concurrence. 12 W. R. P. C. 47. 


112. Ina former anit the plaintiff consented to the question then at 
ieace, namely, the validity of ac adoption being tried according to the 
provisiona of the Bengal Law. Held, that the admission did nvt, ander 


cory (or corr). — 7 


the circumstances, make him subject in aft other matters ( the law of 
inheritance, for instance ) to the Bengal Law. 1 W. R. 125. 


CONSENT (Priori). , 


113. A priori consent to abide by the testimony of 9 certain witness 
cannot bind the consentiug party to heareny testimony ; but only to 
wach evidence as is legally admissible, t, «., evidence aa to such facts as 
the witness oan directly speak to. 2 W. R. 


CONTRACT ( Written and Verbal ). 


Evidence cannot be admitted in proof of a verbal stipulation to 
vary a written contract ; nor is evidence admissible of the acts of the 
parties when it is given entiroly and absolutely in support of such verbal 
stipulation. 11 W. BR. 450. 


COPIES. 


115. Documents tendered as evidence are properly rejected on the 
ground that they are copies inadmissible under the Law of Evidence, 
aud it is entirely a matter of discretion to the Court in rejecting a copy 
to allow the party to file the original, 22 W. R, 355, 


COPY ( Exclusion of). 


116. The Judge was held to have boen wrong in sammarily exclad- 
ing copies of a Kobala and of certain admissions from evidence merely 
because they were copies and not originals, when no objection was taken 
to them, andin having rested his decision against the plaintiff’s titlo 
upon two decrees, one of which was not between the parties to this suit, 
aud the other had been found by the first Court to have been fraudulently 
obtained, without any enquiry having been made into this matter by the 
Judge. 17 W. R, 378, 


COPY (Of Bynamah). 


117. In a suit by the putneedar forrent duo under a durputnee, 
defendant was summoned to produce the durputnee pottah and a byna- 
mah which he had produced on a former occasion ina different suit. On 
his representing that they were lost, plaintiff put in a certified copy of 
the bynamah; obtained from the office of the Registrar of deods: Held 
that aa the defendant failed to produce the bynamah or to prove that it 
was out of hia power to do so,the Jadge might havo passed jadginent against 
him at once under section 170 Act VIII of 1859. As the defendant gave 
no clear evidence to rebut the bynamah put in by tho plaintiff, the copy 
ait a —— was good evideuce iu support of the plaintiff’s case. 16 

. R. 196. 


COPY ( Of Copy}. 


118. An authenticated copy of an anthenticated copy of 2 deed ‘is 
admissible as secondary evideuce ; but proof of the execution of the deed 
itself mast be given before the copy can be admitted. 7 B. LR, ~~ 


Copy of a document coming out of a public office, and certified 


18 CoPY (OF DRPOSITION). Pp. VI. 


y the v officer of that department as a copy of a copy deposited 
ere, Uaotibted as evidence. 7 M.1. A. 128; aw R. P. C. y.: 


120. A certified copy of s document deposited in a public office, which 
document is itself a copy, is admissible as secondary evidence where the 
absence of the original is duly accounted for. 5B. H. R. A. Jd. 48. 


121. The copy of a copy of a document may be admitted as evidence 
when it comes from a public office and the originul is shown to have been 
lust, but not otherwise. 15 W.R. 102. 


_ 122. A copy of a copy of asunnud is not admissible in evidence. 
6 W. R. 80. 


123, Anoriginal document, upon which the plaintiff based his eit, 
was proved to be in the possession of the defendant. Ine previons suit, 
the defendant’s mother had filed the document ; and on removing it, had 
aceording to rules of practice, ieee a copy there instead. The de- 
fendant on being auminoned failed to produce the same. Held, thata 
copy of such copy, so filed in Court, was admissible as evidence. 


Held also that a mother can bind her sons, acting in good faith as 
their guardian. 3 BLL. R. A.J. 


124. A copy of a docnment purporting to be the copy of an original 
Kobalah alleged to havo been registered by a Cazve does not come withiu 
the provisions of Regulation XXXVI of 1793 section 17. 


Tt might possibly be receivable as evidence if the accuracy of the first 
eee the execution aud loss of the original, were proved. 8 W. 
. 438, 


COPY (Of Deed of Partition. ) 


125. Acopy of an alleged deed of partition, set up to defeat the 
ordinary rule of Hindu law with respect to succession (viz. that a step- 
brother cannot iuherit in preference to an uterine brother), and taken 
from the record of a miscellaneous proceeding without any suggestion as 
si ube a become of the original, is not admissible in evidonce. 5. 

* e 2 e 


COPY ( Of Deed of Purchase ), 


126. A scopy of adeed of purchase waa refused in evidence, the 
planintiffs, who had taken nearly 10 years to sue for the property, being 
unable te produce the original deed or even the copy which they prodac- 
éd at the Firat hearing of the case. W.R.S.N. 6. 


COPY ( Of Deposition). 


127. A copy of a deposition of a person who is alive, if filed in the 
Tower Court and not objected to there, may be ased as evidence in the 
Appellate Court, 5 W. R. 


128. The absence of an original deposition from a record murt'be 
antisfactorily accounted for before a copy can be looked at; and ench 
ory aie be proved to be a cotrect copy pefore it can be need. 21 


- corr (oF 


129. Where a copy ofa deposition is im properly admitted, auch 
admission is not gruand of itself for a new trinl, if, independently of the 
evidenoe so adinitted, there is sufficient evidence to justify the decision. 
20 W. R. 384. 


180. Avcopy of a deposition of a Kazee ina former care, in which 
defendants were not partien, is not admixsible as evidence while the 
is admittedly alive aud cau be examined. 24. W. R. 473, 


COPY (Of Deposition given when Defendant was not a party ). 


131. Copies of depositions given in suits in which defendant was not 
A party esnnot be treated as evidence in a case iu which he is # party. 
BW. R. 599. 


COPY (Of Document). 


132, Although the admissibility in India of copies in evidence must 
not be dealt with by the strict rules prevailing ata ade prints teint it 
Eugland, yet Their Lordships were of opinion that, when seopy has been 
in any way received and it becomes the function of the Judge to consider 
what weight and value should be given to it, it is the daty of the Judge, 
in order to test its authenticity, to satisfy himself that there is seme 
reason for producing acopy instead of the original, that there should be 
some account given in pean eases of the original, and some sufticieut 
reason assigued why the original is uot produced, and the porties rely 
upon the copy. In all cases the whole of the circumstances should be 
looked at in order that the Judge may come to a detinite eonclasion as 
to the genuineness of the document in question, and the weight aud value 
which he willattach toit. There iss considerable difference between cassis 
where documents come in as mere links or as part ouly of the evideuce 
la the case, and those in which the suit is actualy brought upon the 
instrament of which a copy is tendered and the whole cause of action 
depends on the proof of the original instrument ; strict proof may 
properly be required in the latter case. 


Dealing with the present document, sheir Lordshios were not prepared 
to say that the High Court had iniscarried in conchiding it to be genaine, 
bat the High Court did not rest’ upon that doecamynt wholly bat pro- 
ceeded upon the whole of the evidence ino the case, which appeared te 
Their Lordships amply sufficient to support the finding of the Cuurt. 
17 W. RL P. CC. 286. 


133. Authenticated copies of documents, of which the originals are 
filed in another suit, are adinissible in eviduuce when not objected to by 
the other side. 2 W. KR. %?? 


134. A copy of a document should not be received in evidence until 
all legal means have been exhausted for procuring tho original. Whore 
a document is alleged to be in the possession or power of 4 certain party, 
such party’sdenial in pleading that he has ever had the document is not 
aefii-iont to justify the omission of the processes the how provides fur 
his testimony, and his being callel on ty produce tus original. 8 W. 
HR. 248. | 


20 cory ( oF rorraz ). P. VI. 


_ ¥86.- A ns tf of x document cannot be admitted as evidence anless 
the absence of the original is properly accounted for: the mere fact of 
~ Jetter, being in anothor Court is not a sufficient reason. 10 W. R. 339. 


136. A copy of a disputed deed cannot be taken as evidence without 
proof that the original is out of the power of the party producing the 
copy. ‘The admission of the existence of the original is not tantamount 
to an admission of the correctness of the copy. W.R.S. N. 186, 


137. Thongh # copy of a document should not be pat in as evidence 
when the original itself is available, yet in a case in which a copy of a 
letter was filed without objection in the Court of first instance, and 
the writer of the letter (one of the defendants) was cross-examined as 
t» it, the Lower Appellute Court was held not to be justified in re- 
ae to consider that the copy was evidence of the letter. 10 W. 
R, 207, 


COPY { Of English Judgment), 


Copies, and not translations, must be tendered where parties, 

ty pnt in evidence judgments delivered in English ; but there is no 

Jaw which decliures that Bengalee copies of formal decrees of a Zillah 
Court are inadmissible, 10 W, kt. 23 


COPY ( Of Hustabood). 


139. An authenticated copy of a hustabood of 1209 (B. S.) of which 
the original was put into the collectorate by the Zemindar according to 
Regulation VILL of 1800, wos held to be no evidence against third parties, 
defundauts ina reub suit, 9 WLR, 105, 


COPY ( Of Income-Tax Returns ). 


Copies of Income Tax returns were refused to be received in 
evidence, W. RR. S. N. 165, 


COPY ‘Of Kazeo’s Register), 


141, A copy of n Kazee’s a ae is not receiveable in evidence, 
The register itself should be prodaced or proof given of its loss, and the 
eutry should be verified, 2 N. W. P. 


OOPY (Of Pottah). 


2. A capy of n pottah cannot be received in evidence, without cause 
being shown fur the absence of the original, 10 W. R. 


Copies of pottahs and jumma-wasil-bakee papers onght not to 
be accepted on tho mere fact of their being attested or authenticated 
copies, but shoukl be proved bythe best and most distinct evidence 

8 W. RR. 488, 


144. In asnit for possession with mesne profits of an 8 annas share 
of 3 ‘Balaoks nuder a miras pottah alleged to have been granted to 
fFiby U.S. the wife of R., a co-sharer with the other defendants, the 
cowastaat T Sohad wo rights or interests in the land for which 


dort: ( oF soLeawama ). 


the suit was bronght, and that neither she nor her husband ever had any 
pussession thereof. 


Held, that a copy ofa pottah alleged to have been ‘ranted by T. S. 
which was astatement to the effect that her lesseo was in possession, 
could not be said to be of itself sufficient to make ont such a case for 
pa as to obviate the necessity of further proof, till it was rebutted 

y defendant. 11 W, R.7”° 


COPY ( Of Public Document ). 


145, The native Courts in India, in receiving evidence, do nat pro- 
ceed according to the strict technical rules adopted in England, Ac- 
cording to the practice there, » copy of # public document, authenti- 
cated by the signature of the proper officer, is received as prima facia 
evidence, subject to further inquiry, if it is disputed. 9 af. I. A. 67; 
1 W. &. P. C. 80. 


COPY ( Of Quinquennial Register ), 


146. An examined copy of a quinquennial register is evidence without 
the production of the original. 7 W. kt. 14. 


COPY ( Of Record-Keeper’s Reports ), 


147. A copy ofa Record-keepers report is not evidence ; nor is a 
copy of a Magistrate’s proceeding in a suit regarding other property 
covered by the deed in dispute. 1 W. R, 340. 


COPY (Of Schedule Map), 


148, Whereacopy ( the original having been filed in another snit ) 
of a schedule map showing the different plots of land belonging to each 
of several shareholders and defining their boundaries had, us appeared 
from various petitions on the record, been filed on more than one previ- 
ous occasion, and relied upon by the parties to this suit, including the 
plaintiffa when it suited their purpose to do so, and where it appeared 
moreover that plaintiffs had on many previous cecasions ddmitted the 
correctness of the map and that their shares had been demarcated there- 
in. Held that the plaintiffs could not vow suo fora fresh measurement 
and demarcation, and that the Judge, in not considering the copy of the 
map as binding on the plaintiffs, was wroug in his estimate of the weight 
to be giventoit. 18 W. R. 346. 


COPY (Of Solehnama), 


149. Ina euit for possession where plaintiff put in # copy of a soleh- 
namah to which defeudant was nota party: Held that althosgh no 
question of right or title could be decided adversely to the defendant 
on the basis of that agreement, yet it would be evidence that by an order 
of Coart passed on thatsclenamah the plaintiff was put with possessiva. 
15 W. RB. 201. wee ie _- 


epee ees P. Vi. 


OOPY ( Of Survey Papers ).. 


$80, Certificated copies of mnrvey measurement chittas, field books, 
aud maps are adiniasible iu evidence. 8 W. R. 167. 


COPY (Of Trandation of Magistrate's supposed English order.) 


151. A copy of a translation of what a Magistrate is supposed to have 
said iv English in a proceeding under Act IV of 1840, is no evidence 
of an admiasion. 7 W. R- 141. 


COPY (Of Wafib-ool-urs). 


152. Where a wajib-nol-urz was destroyed in the mutiny, and the plain- 
tiff tendered in evidence a book obtained from the tehseel office, which 
purported to contain a copy of such iujrb-ool-urz, and of the signatures 
of the persons signing the original, and the uname of the official in whose 

the instruinent was executed, and the Cuurt below was sutis- 
bed that there was no reason to duubt its being a genuine copy: Held, 
that such copy was evidence, not of a contemplated wajib-ool-urz, but of 


ove which hed been executed and contemplated. 2N. W. P. do 
OOPY (Of Will.) ) 


153, Before a copy of a will is admissible as evidence, it is incumbent 


on the Court to call upon the party ia whos possession the will is tu 
the original, 23 W. R. 241. 


CORROBORATION * 


The evidence requisite for the corroboration of the testimony of 
an accomplice must proceed from apn independent and retinble source, and 
previous statements made by the accomplice himself, though consistent 
with the evidence given by him at the trial, are insufficieut for such cor- 
roboration. If B. H.R. 196, 


CRO88-EXAMINATION.® 


155. The essence of cross-examination is, that it isthe tmterrogation 
by the advocate of one party of a witness called by his adversary with 
the object either to obtain from such witness admissions favourable to 
hie cause, or to discredit him. Cross-examination is the most effective 
of all means for extracting truth and exposing falsehood. 6 W.R. 182. 

163. Itisa well known rule that nll witnesses examived-in-chief, ore 
sworn, are subject to cross-examination. The test for determining whe- 
ther the depositions of witnesses who are absent, or who have been exa- 
mined in a former suit, can be received, is, whether the party againat 
whom they are to be used had the power to cross-exmamins. If he 
could not have cross-examined, the ee Galas of the wituess onght not 


to be admitted against him. 6 W. R. 


157. The principle that parties cannot, without the leave of the 
cross-examine a witness whom the partioa having already examined or 
declined to examine, the Court itself has examiued, applies equalty whe- 


part of my Dignest page 61. © See Criminal part of my 
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ther it {s intended to direct the crous-examinatioan to the witwese’s 
mente of fuct, or to circatstances touching his credibility, furany _ __. 
tion meant to a ye his credit, tends (or is desigued) to yet rid of the 
effect of each every answer, just as much as one that may bring 
out an inconsisteucy or contradiction. 11 8B. H. R. 166. : 


158. A witness called by the Court is liable to be croas-examined by 
any of the parties to the suit. 3B. L. R.A. J. 146, 


159. O..3 co-defendant whose intcrests are soparately represented, 
cross-examine another. 1M. H.R. 456. 


160. A party sammoned by the Court to give evidence is not only 
required to answer the questions put to him by the Court, but the oppo- 
site party has a right to cross-examine him, ‘The statement of auy person 
examined is not admissible, unless the opposite party has had the oppor- 
tunity of cross-examining him. Il W. R. 110. 


161, Wheu a person is summoned by the Conrt, he is just as liable 
to be eae by the parties to the suit, as any other witness. If 
Ww. R. a 


CUSTOM (General). 


162. A general custom is not proved by the statements of two indi- 
viduals, or by proving that twu purticulur tenants paid ato particular rate. 
W.R. 8. N. 527. 


CUSTOM (Local), 


163. In an enquiry as to whether tenures of a certain class are trans- 
ferable according to local custom, it 18 sufficient if there is credible evi- 
dence of the existence and antiquity of the custom, and none to the contrn- 
ry; there is no necessity for the witnesses to fix any particular time 
from which each teuures became transferable. 11. W. 348. 


D. 


164. The party producing dakhillahs is bound to give some evidence 
of their having been signed bY the person by whom they purport to 
have been granted, senouge the opposite party does not deny the sigan- 
ture. 14 W.R. 211. 


165. Where persons who subscribed to certain dakhilas were not pro- 
duced as witnesses, and the absence of the dakhilas was not satisfaotori- 
ly accounted for, the Lower Appellate Court was held to have been 
right in law in refusing to attach credit to the evidence of other 
witnesses who swore to the dakhilas. 11 W. RB. 105. 


166. Theevidence of a tenant deposing to the genuineness of __ 
khillahs uced by him, if not rebutted, ww legally sufficient to prove 
them. W. R. 264. 


24 DECISION ( BETWEEN OTHER PARTIES ). P. VI. 


- * 467, No dakhilah or document, unless of very old date, or for some 
other special reason, is admissible in evidence unless it is attested in 
‘some Way. 9W. R. 147. 


168. Where s party filing dakhilas depos ed that the amounts of rents 
he. had paid were according to the sums entered in the dakhilas, such 
‘etdtement was held not to prove the dakhilas, being merely a deposition 

to the fact of a certain payment of rent, and not to the authenticity of 
documents filed. 11 W.R. 170. 


169. A Civil Court has every right to accept dakhillas tendered 
@ party, as undisputed documents, where the opposite narty says that 
is not prepared to deny their genuineness. 12 W. R. 350. 


170. Dakhilas or rent ies filed by aryot ina suit for arrears of 
rent or for enhancement mast be proved, whether denied by the Zemin- 
dar or not. B.L.R.S.V. F. B. C58. 


471. The Jadge having disbelieved the evidence of certain mortga- 
gors as to plaintilf’sa hereditary occupancy, was not bound to take into 
consideration certain ducumentary evidence (dakhilas ) which were sworn 
to by the same witnesses. 18 W. KR. 61. 


172, Ajryot who puts in dakhilas as evidenco to support his case, is 

bound to prove them. Their admission as genuine is not to be legally 

resumed merely because they are not formally disputed by the land- 
ord. 7 W.R. F. B. 526. 


DAE HILA ( Attestation of. ) 


173. Dakhillas not denied, need not be attested. 3 W. R.Act X. 148. 
DAKHILA (Unattested), 


174 Unattested dakhillas, without corroborative avidenes are not in 
law sufficient evidence of payment of rent. 9 W. R. 24 


175. Dakhillas unattested or attested only by the evidence of a ma- 


nager and mouktear, were held to be no legal evidence of unif 3 
ment ofrent. 12 W, R. 267. =: scale a 


DEATH-BED-GIFT. 


176. The fullest proof is requisite to sapport a trust which is declared 
by word of mouth by a person at the point of death, and is in terras 
(not clearly indicated ) au intention on the part of the donor to duprive 
his family of all substantial enjoyment of his property. Ordinarily, in 
such cases, a further opportunity should not be allowed to supply any 
defects in the evidence adduced .at the original trial. 5 W. R. 82. : 


( Between other Parties ). 
177. Plaintiff, as representing decree-holder, sned for confirmation 


of title and for sale of the property in execution. Defeudant’s case. was 
that he was purchaser for valuable consideration from the original jadg- 


“mont-debtor. The Lower) Appellate Court set aside this plea on the 


DECISION (ON Facts). 28 


ground that the Nigh Court had declared, in special appeal, ina | 
litigation between defendant and another party, that the purchase in 
question Was Spurivus, null, and void. 


Held that that decision of the High Court, thongh not binding | 
final evidence against the defendant in this suit, was sufficient to give 
plaintiff a prdae facts caso which, by the rules of pleading, it was for 
defendant to rebut. 1T,  W. BR. 118, 


DECISION ( Ex-parte ). 


178 Anea-parte decision ia not sufficient evidenco ns to tho rates of 
similar lands in the neighbourhood on which to buse an enhancement of 
rent froin 17 tu 50 rupees. 7 W. RR. 194. 


DECISION ; In former Suit.) 


179. A decision in asuit to which plaintiff was not a party, 2 
admissible as evidence, cannot be held to be conclusively binding upon 
him, 24 W. RR. 470. 


DECISION (Of Inter-partes). 


180. <A decree ina matter of a mortgage between Band another of the 
defendants in a suit to which neither the plaintiff nor KY ONE privy to 
him in title was ue party, is nut admissible in evidence as a decision ine. 
: ‘ys. lYUW. RR. 150. 


DECISION (Of Court). 


18t. Ina suit to establish an ifmamer ri¢ht to certain lands, plaintiff 
produced certian transeript decisions of the Civil Courts in suits in which 
«former holder of the tenure of the person who waa said to have created 
the right, was a party; but the Lower Appellate Court rejected them 
ns evidence on the ground that the defendant was not a party to the 
suits: Held that the proceedings in such suits came within tho meaning 
of “any transaction” in the Evidence Act of 1872 8S, 13, and were admis- 
sible as evidence inthe case under S. 43, not as conclusive, but as of 
such weight as the Court might think they ought to have. 22 W. R. 


DECISION (Of Court upon evidence, not upon arrangomont of Partios ). 


132. A Court is bound to decide upon the evidence withont 
to any previous arrangement between the parties, as to the mode in which 
the evidence is tu be dealt with. & W. 2. 82. 


DECISION (Of Panchayat). 


183, In a snit in which the qnestion was whether thero had been a 
division the sole evidence of division was the decision of a panchayat 
reciting that division ; the question, however, not having beon stall 
material to the point theu in dispute. Held, that the decision was uot 
sufficient evidence of the division. 4 M. H.R. o. 


DECISION ; On Facts ). 
In deciding on the facts of a case, Judges should not base their 


_{desision-apon some isolated piece of evidence, but take into-consideration 
. twd record their opinion ou the whole: evidence offered on both ‘sides, 
6. W. RB. 9. 


BACISION (Without Jurisdiction). 


185. A decision set aside by a superior Court, as made without juris- 
atti cannot have uny probative force whatever between the parties, 19 
. K. 384. 


DECLARATION (In Pleadings). 


186. Held that declarations made in pleadings, in suits instituted 
before the Code of Civil Procedure came into operation, ure inadmissible 
as cvideuce of the facts stated thereiu, 


Held, also, that a Civil Court, which inspects the record of anther case, 
under section 138 of Act VILL of 1859, cau only use as evidence snch 
documents as are otherwise unobjectionable, and admissible for or aguiust 
either of the parties to the suit. 2B. H. 2. 341, 


DECLARATION (Of Deceased Person).* 


187, The declaration of a dying person, albeit made on solemn af- 
firmation before a Magistrate, who was not, however, the committing 
Magistrate and signed by him, is not admissible in evidence without le- 
gxl proof that the deceased made such a declaration. 11 B. H. 2. 247. 


188. Section 47 Act IT of 1855 does not refer to evidence of living 
witnesses, but to declarations of deceased persons in cases of pedigree 
who though not related by blood or marriage to the family, were inti 
mately acquainted with its members and state, such declarations, after the 
death of the declarant, are admissible as evidence in the same manner 


and to the sume extent as those of deceased members of the family, 9 
WW. e151. 152, rs of the family 


DECLARATION (Written: ) 


189, A writing under the hand of a deceased husband declaring that 
he gave his wife power to adopt, thongh not complete as a testamentary 
disposition, may yet be evidence of a declarution of fact. 9 W. RB. 
4654. 


DECREE. 
190. Decree is a evidence, althongh the party against whom it i 
treated as evidence was no party toit. 23 W. R, 205 os 


191, Decrees between parties may be most forcible evidence of title 
bas can scarcely be evidence of possession unless couched in a form 
which is declaratory of possession. 20 W. R. 271. 


192. A decreo is admissible as evidence even if 


ratice from not ° 
WLR. EF. B! 


See Criminal part of wy Digwet page 82. 


DECKER (FoR RENT). 27 


193, When a decree ia pat in as evidence, it ia not tn tho Judge to 


take into consideration its merits or the oridenoe on which it wae founded. 
14 W. R. $91. 


Decrees and proceedings to whick the defendants were not 
ties, are not admissible as evidence against them. 1 W. R. 89. 
DECREE (Ex-parte). 


195. The fact of a decree in arent-suit having been given ez, , 
does not detract from its value as evidence of the relationship of landlord 
and tenant between plaintiff and defendant, provided duu notice hind 
been served on the latter; aud such a decree may be filed as evidence 
Without the judgment on which it was founded, 12 W. R. 473. 


196. E’r-parte summary decrees are no evidences at all of the rate of 
rentleviable. At the most, they are proof only of what the zomindar eunsi- 
dered were the proper rates. W.K.S. N. 107. 


DECREE (For Kubuleut), 


197, A decree for a kubulent for arroars of rent ia evidence of the 
rent which the jpdyment-debtor is liable to pay, ouly when he is ealled 
npon to execute such hibuleut; not where the decree has never been 
executed and no kabaleué has ever been given. 20 WR. 273, 


198. Before a decree which requires a person to execute a} 
enn be used as evidence of the amount of the rent clannable, the 
holder must tuke the steps prescribed in Act X of 1853 58, 81. 271 W. 
RR. vd. 


199. A decree which directs that a kubalent shall be given by the 
fendant ata certain rent, amounts to an adjudication that thera ia bet- 
ween the parties the relation of landlord and tenant, and is important 
evidence on that puiut iu any subsequent suit against the sume defeadant, 
22 WR. 


DECREE (For Rent). 
200. A decree for rent is not proof of actual possession. 21 W. R. 


201. A decree for ront at a certain rte is not conclusive proof thnt 
the land was held for the years fo which the decree relates nat that rate, 
until it has been executed. 29 W. it. 466. 


202. In asuit forarrcars of rent atan enhanced rato where 
pleadel the presumption arising under section 4 Act X of 1859, and 
lninutiff produced in support of his claim « decree of 1860 declaring 
fien entitled tu the enhanced reut aud a later decree fur arrears on the 
suine scale : 


Held that the fact that the latter decree hal only been exeented in 
part and that defendants never paid more than 2% rupecs to the Govern- 
ment, did not neutralize the effect of adecrees as the very best evidence 
that the rents had varied since the Decennial Settlement. 11 W. R. 
496. 


ae DEED (DESTROYED IN THE MUTINY). P. VI. 
‘DBORBR (Using—to explsininoonsistency, a 


+ 963, Held that the Subordinate Indge waa quite’ jnstified in nsing n 

decree between other parties to explain an apparent inconsistency bet- 
a. ween certain statements in the plaint and in the evidence of the plaintiff’s 
witnesses, on the ground of which inconsistency the Moonsiff had reject- 
ed that evidence ; and that the non-filing of this decree in the first Court 
was a matter entirely within the discretion of the Judge and ought not to 
‘ba made a ground for reversing a judgment. 17 W. KR, 558, 


DEED. 


294. Instruments which are proved by all the attesting witnesses 
and agninat which there is no evidence on the other side, onght not to be 
ret aside and trented as worth nothing on a mere possible suspicion of 


perjury and forgery. 15 Wo. B.C. 12, 
DEED (Alteration in). 


205, Suit in the nature of ejectment to recover possession of certain 
monzche and to seb aside a aunidd, or deed, under which they were held, 
on tho allegation that the decd, had been altered after exeention, and jtg 
urport cutirely changed by the insertion of words of limitation, creat- 
ng hereditary right. The decrees of the Courts in [ndin respecting the 
alloged alterations being conflicting, the Judicial Conmmittee, upon mo- 
tion to that effect, ordered the orivinal deed to be transmitted fop jy- 
spection at the hearing of the appeal. 


Tho Judicial Committee upon appeal reversed the deerea of the 
Sudder Dewanny Audalut, and upheld the deed, as originally con- 
taining the words of limitation, being satisfied that the decd had been 
tampered with while in the custody of the record keeper of the Nud- 
der Ameen’s Court. OM, I. A. 1, 2. 


DEED (Destroyed by Party ). 


206. In asnit brought against a Collector to compel him to refrain 
fron proventing the plaintiff executing his decree against certain land— 
the only issne being, whether the land was the private property of the 
judgment-doebtors, or Government service land—the plaintiff alleged 
that the lnnd had been granted iu frea fea by a saned; which he 
petitioned the Numlutdar of the parganna to search for, aud send to the 
Collector ; and, ona reference by the High Court, the District Judge 
found that “the Collector did destroy the document that purported to 
bea copy of a sanad auch ag the plaintiff petitioned the Mamlutdar 
tu aearch for ’? :—Held that it was not competent for the defendant to 
say that the documont was not such a one as could be legally admitted 


in evidence and that the case caine within tho rule oun presununtur 
contra spuliatorem, 3 BOHR. A. J. 116. 


(Destroyed in the Mutiny). 


°. Though the onus of proof of the gennineness of an instrament 
ultered state lies upon the party producing aud claiming under it, 


__ _ the altered and aaapecions appearance of the instrament ray be ex- 
plained by proof of ita original state when exeouted, and its existing state 
sufficiently accounted for, to rebut tha presumption of the dead having 


been falsified and tampered with after execution by the party claiming 
under it. 9 M.I.A. 1. 


208. Whena sait was bronght ona motgago deed alleged to have 
been destroyed in the mutinies,—Held that, if it were estublished that 
the original deed was destroyed and that there was no copy of it in ex- 
istence, the Court could receive oral evidence as to its contents and 
determine the question of the genninencss or otherwise of the deed on 
that evidence solely. W. R.5.N. 264, 


DEED (Of Permission to adopt.) 


Where a subsequent deod of permission to adopt was proved, 
a distinct reference made in it to a former deed of the same charneter 
which corresponded in every particular with the doscription of it given 
in the subsequent instrument, was, in the nbsenee of proof of the exix- 
tence of any other document or of any thing calentated to Chrow doubt on 


the former instrument, held sufficient to establish its idyutity. W. BR. 
S. N. 209, 


DEED (Of Sale.) 


210. Where there is a decd of sale which is inadmissible in evidence, 
because unregistered, the sale recited in such deed cannot be proved by 
mere oral evidence. 7 M. WL. R13. 


217. Deeds of sale or wills, which divert the eourso of inheritance, 
must he proved by legal evidence before they can become operative. 9 
W. HR. 257, 

DEFAULT. 


212. Where a plaintiff has not given any evidence whatever m= sup. 
port of his cnse, he is not entitled toa decree merely on the defaule of 
the defendant to give evidence. 12 W.R. 242. 


213. Tn asuit brought by a deerce-holder to establish that certain 
proporty belonged tu his debtor who alleged that she had parted with 
the same to her two daughters, one of the daughters having died daring 
the pendency of the suit, her husband who elaimed as her heir was 
opposed both by the debtor and her surviving daughter. Held that the 
Lower Coart had not sufficiently cousidered this change of circumstances, 
and was wrong iu considering the default of the surviving sister to 
produce her witnexses as the defanlt of the husband of the deceased 
sister. Case remanded for a complete trial, 9 W. RR. 179, 


DEPOSITION.® 


214. A deposition mado by a person whersin ho denied on oath that 
he had presented a certain petition in Court which pnarported to be from 
him, was held to be inadmissible as evidence ander Act 1 of 1872S. 35, 
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‘0: DEPOSITION (OF. WITNESSES ). 


__- y---.. tight have been brought into Court, but wns not 
by thuse who pleaded the said depositiun, 23 W. R. 343, 


215. The Ex-parte deposition of a witness who might have been called 


id cross-examined at the trial ought uot to have auy weight given to it. 
16 W. RR. P. OC. 11. 


DEPOSITION (In former suit ) 


216. 3B. M, asthe widow of H, and adoptive mother of the minor §, 
brought a suit against M. M, describing her as the widow of R. N, 
ignoring the existence of D. N. (an adopted son of R. N.) in whom was 
vested the interest of the property of which M M, was only a manager. 


Subsequently, after D N’s death, M M adopted an another infant N,N. 
andon his belalf, as the expectant successor, on the death of BM, to the 


property of H, brought a snit against BM fora declaration of the in- 
validity of the adoption of C. K. 


Hold that the latter anit was not between the representatives in in- 
terest of the parties in. tho former suit, and a deposition made iu the 
fromer was not admissible in the Intter. 23 W. R. 42. 


217. A deposition of a person inna suit to which ho was not a party, 
i, Ine subsequent snit in which he is adefendant, evidence against him 
sd nyainst those whe claim under or purchase from him, although he is 
alive and has not been called as a witness. 8. 33 of the Evidence Act. 
Poof 1872 does not apply to such a deposition, but it is admissible 
vnder the sections relating to admissions, although it might be shewn 


that the facts were different from what they were stated to be in the 
former case, 


A statement ina bill of sale is evidence against those who are parties 
tuit. 14 2B. G. R. App. 3. 


DEPOSITION (Of Casee). 


218. The deposition by a Cazee of the vendor’s admission to him of 
aaale and receipt of the consideration, together with the conduct 


statements of the parties, from legul evdieuce of the sale as 
the vendors. 5 W. RK. 175. 


DEPOSITION (Of aerving Peon.) 


219. The deposition of a serving peon on oath is evidence, bnt the 
report of the Nazir not being upon oath or on anything on which per- 
, jury can be charged, is not evidence. 18 W,. R. 197. 


DEPOSITION (Of Witnesses. ) 
_ 220. Depositions of witnesses in a former suit are not admissible m 
evidunce when those witnesses are living, and their oral evidence is 
yrocurable. 2B. 1. R. App. 4. 


281. Where there is conflict between a Jadge’s memoranda of 


31 


evidence and the recorded deposition’of the witnesses, the Court must 
be guided by the latter. 13 W. R. 375. ic Court m 


222. To enable an appellant in special appeal to succeed on the 
grounds that the depusitions of his witnesses were not recorded, he 
inust show that application was duly made that they should be sum- 
moned, or that, being present, application was duly mude for their oxa- 
tination, 2N.W.P. 209. 


223. Where a Commissioner took the evidence of witnesses: 
the last returned day of the Comunission had expired, it was held 
that the depositions of the witnesses were uot admissible in evidence in 
the cause. 14 W. R. 17, 


224. Under 8. 33 of the Evidence Act, depositions of an absent wit- 
ness are only admissible when the prisoner has had the right and tho 
opportunity to cross-examine. 21 W. MR. Cr. 12, 


225. Before a Sessions Judge can, under S, 33 Aot I of 1872, ad- 
mit the depositions of witnesses given ina former judicial proceeding 
as evidence before him instead of and in pluce of the oral dep ositions 
of the witnesses themselves, it ought to appear that the presence of 
the witnesses could not be obtained without an amount of delay or ex- 
pense which the Court considers unreasonable ; and if there is nothing 
of a special nature to stand iu the way, the case should be adjourned 
to the a Sessions to procure the attendance of the witnesses, 21 W. 
R. Cr. 58, ; 


DEPOSITION (Taken by Amocn), 


226. The depositions tnken by an Ameen may he read as ovidence 
when the case comes back to the Court aguin. 22 W. BR, 350. 


DISCREPANCIES. 


227. Discrepancies are not less infirmative of testimony, becanse a 
poe sagacity on the part of witnesses would have avoided them. 11 
. H. BR. 149. 


228. Disercoancies in an account of what took placo in a conversation 
are nota sufficient ground for disbelioving statements mado by differeut 
witnesses. 3 2B. L. R.A. J. 382. 


229. In the case of a statement made by one of plaintiff's witnesses, 
the question is not whether it quite corresponds with the A gas ; bat 
whether it is worthy of credit aud substantially agrees with plaintiff’s 
case. 22, W. R. 271. 


230. Where a Lower Appellate Conrt disbelieved a plaintiff's story as 
a whole on account of discrepaucies which affected a part only of his al- 
legations, it was held to have used a discretion which it had «= perfect 
right ae? ae which could not be interfered with on special appeal. 
1 W. 8. 307. 


32 DOCUMENT ( ADMISSION OF ). P. VI. 


DOCUMENT. ° 


231. Documents shonld not be used as evidenco where they sre at 
best statements made by a person who is alive and who may be called as 
# witness. 22 W. R. 213. 


232. Attention drawn to the neglected provision of the Code of Civil 
Procedure, which prohibits Courts from receiving on the record of & case, 
without restriction and without discrimination, documents which are 
either irrelevent or inndmissible. 11 W. BR. 570. 


233. Where a document is found, on independent evidence, to 
have been in existence long prior to tho institution of the suit, and also 
to bo genuine, it is not necossary to insist on the testimony of subscribing 
witnesses. 10 W. RR. 340. 


«234. A Civil Court is not bound to adopt the view of n Magistrate as 
to the gonuiness or otherwise of a document. 5 W. KR. 26. 


235, A Court cannot be said to have received docnments as admissi- 
ble in evidence, when for want of time to inspect and consider them, 
it orders them to be filed; nor would it be wrong in lawin rejecting or 
returning them after proper inspection; the objection of section 129 Act 
VIIL of 1859 being that papers should be produced in a regular manner, 
and inspected by a Court at its couvenionce. Ll W. R. 300. 


236. Where a Judgo is influenced in his estimate of parol testi- 
mony by the result of his consideration documents, which he ought 


not to have dealt with as evidence, there is no proper trial of the caso. 
9W. RK. 274. 


237. At a trial, cortain documents contained in the schedule to the 
answer of the defendants to a Bill of discovery filed in equity were 
road as evidence for the plaintiff, but the Court refused to allow the 
defendants to road tho answer to which the schedule was annexed. 
Held, that as tho Snpreme Court of Calcutta, being Jurymen as well 
as Judges, had refused to allow the answer to be read, or the ground 
‘that such answer contained nothing material to the issne which could in- 
fluence their verdict, a new triul on the ground of such refusal would 
not be granted. 5M. 1. A. 44. 


‘DOCUMENT (Added to evidence, but still partially gonuine). 


258. A document found to have been subsequently added to, yet 
in some degree accepted, as gonuine, is not inadmissible in evidence. 2 
~ R231. 


DOCUMENT (Admission of}. 


239. With reference to the laxity prevailing in the Indian Courts in 
aduutting docnments, ‘The Privy Council remarked that whilst it might 
not be desirable in all cases to apply strict and technical rules to the 
admissibility of evidonce in the Courts in India, the substantial principle 
ou which the authenticity and value of all evidence rest should be 
served. 17 WLR. PLC. > °* 


(Not of RECORD). 33 


DOCUMENT ( Admission or rejectin of. ) 


240, A Civil Coart is not bound to admit or reject documents beenuse 
they have been admitted or rejected by a Revonue Court. 6 W. R. 186. 


DOCUMENT (Faise.) 


241, The prodaction of a false deed does not necessarily nullify other 
evidence. 3 W. RK. 57. 


DOCUMENT (Filed in another case.) 


242. Where a plaintiff had ineffectually pat in an application before 
trial, praying that the documents filed in another auit might be used for 
the purposes of thiv case (which application was not refused by the 
Court), Held that to putin such a petition and not to teuder documents 
at the trial is but laying a trap for the Court and cannot affrod ground 
fur complaint if the suit is dismissed. 24 W. Rt. 136. 


DOCUMENT (Filed in Criminal case). 


243. Documents filed ina case under Section 318 old Code of Criminal 
Procedure, cannot be accepted us cvideuce ina suit before « Deputy 
Collector. 11 W.R. 171. 


DOCUMENT (Forged). 


244. Judgments of the Lower Courts, holding that two documents set 
up by the defendants under which they claimed to hold as jotedurs. were 
fabrications,—upheld. 10 W. BR. PLC. 9. 


245. The production of a forged document in evidence by a party 
toa suit, does not exempt the Court froma full exsmiuation of the whole 
evidence adduced. 3 W. I. Act X. 149, 


216. If party put in evidence in support of his title, documents prov- 
ed to be forged, bat the other evidence adduced by him is not impesch- 
ed, the Court, in rejecting the forged documents, will take the 
impeached evidence into consideration, and if satisfied, adjudicate there- 
ou. 10M. 1. A. 18). 


247. When false witnesses or forged documents are produced to 
port a case, such fact naturally creates suspicion ; but if the Appellate 
Court has to deal with a just case, though foolishly and wickedly at- 
tempted to be supported by false evi-'ence, such circumstance will not 
prejudice the judgment on the merits, when the case is supported by 
independent evidence. 


So ruled, when Their Lordships were satisfied from the evidence that 
an ancient tenure existed, which was endeavonred to be supported by 6 
' forged document and evidence. 19 M.I. A. 123, 124. 


DOCUMENT (Rot on Record J, 
248. A Judgo ought uot to deal with a caso on documents not forming 


DOCUMENT (OLD ). P, VI. 


& port of the record, e. a. decisions in other cases not filed in the case. 
19 W. BR. 299. : 


DOCU MENT O14), 


249. With regard to the proof of ancient documents the proper rule 
is, that if they are more than thirty years old they need not be proved 
provided they have been so acted upon or brought from auch a place as 
to offer a reasonable presumption that they were honestly and fairly 


obtained and preserved for use and are free from suspicion of dishonesty. 
6B. H.R. A. J. 130; 6 BL H.R. AL J, 90, 


The rule of the Kuglish Law of Evidence, which dispenses with 
formal evidence of the execution of a document more than 30 years old, 
assuming itto be applicable to the Courts of this country, does not apply 
ton caxe in which it is not shown in whose custody the document had 
been kept; and even then the Court conld reject the document if it 
thought it to be a fabrication. GO W. R, 82. 


251, The English rule that a doenment more than 39 venrs old, if 
freo from suspicion of dishonesty, may be admitted as evidence without 

roof of the execution or writing, was held to be founded on a reason 
whieh had Jess weight in this country, where less credit should be given 
to ancient docaments which aro unsupported by any evidence that 
might free them from oa suspicion of being false or fabricated. Even 
in England, such evidence unsupported was held to be of very little 
weight, Accordingly it was not allowed to prevail here in a case in 
which there was other evidence inconsistent with the tithe which those 
documents professed to create. 18 W. RB, 485, 


252. A document 30 years old does not prove itself, in the absence 
cf evidence, that it has come from the proper custody. 3B. L. R.A. 
J. 258, 


A document more than 80 years old, althongh not requiring to 
‘be formally attested by the witnesses who attended at its execution, 
must by shown to have come from the custody of the person who would 
have been the proper person to keep it. 

Where a co-sharer enters into an arrangement ( without consideration) 
agreeing votto sell his share except to his eo-parceners, and then sells 
it ton strauger who is no party to that agreement, the other parties 
interested are not aathorized to have the sale set aside or to do anything 
more than recover damages from the recusant shareholder. 24 W. R. 


+. Mere absence of attestation cannot be fatal to the admission of 
a document purporting to be of a very ancient date, aud coming from 
the proper custody. 

No Court, mach lesa an Appellate Court, is justified in relying that, 
in the absence of documentary evidence, mere ornl evidence is not snf- 
ficient to prove the plaintiff’s case, when the plaintiff adduced 11 wit- 
nessen whose testimuny was fully believed by the first Court. 18 W. 
R. cB 4 


(nip). 36 


255, Where a party offers documents of ench an age an to be in- 
capable of being proved by direct evidence, he is bound to prove their 
cuntody, 12 W. R. 473, 


Where a sunnud bearing a seal and purporting to be upwards 
of 30 years old was tendered as evidence but was not admitted hy the 
opposite party; held that the party tendering it onght at lenst to have 
milduced such evidence as he was able of custody and of payment of rent 
or other acts done according to ity terms. 21 W. R. 279, 


957. Even where adeed or other document is so old that it is not 
aounble to expect proof of the fuctin of itsexecution, its authenticity must 
be made out in some reasonable way ; the usual nethod buying parol 
mong as to the facts of its custody. 21 WLR. 19. 


Where a document, which is not proved becansa of its 
and of there being no witnesses to prove it, is pot forward as a do- 
coment intended to operate as aomirasi tenure, itis necessary ins order 
to establish ite antheuticity to shaw that it was accompauied by posses- 
sion, 21 W. RP. OC. 22. 


259, To establish the anthority of a document eo old that the witness. 
estoits execution cannot reasonably be expeeted to he in existence, it 
ix not necessary ta go belind the possession af the present awner, — Te 
the custody from which the document comes inte Conrt bas been and is 
the custody in which , judging from the purport of the document itself 
gud the other circumstances of the ease, it would natumdly be expect. 
edo ta reside then the document cought to be treated as authentic to 
such extent as to be adinissible in evidence between the parties. 13 W. 


NR. 110. 


269. When a document is so old that the parties to it and the 
witnesses have, in all probability, passed out of this world, and evidonce 
ennnot be prodneed to prove the fueled of its execution, the rule itn 
Buglind as wellas in this country is) te compel the party who relics 
upon the document to show that it comes from the custody mm which it. 
would naturdly be expected to reside, were iva real aud authentic do- 
cument. TOW. R. 1, 


261. A Jdndge may lawfully employ a former decision for the pur* 
pose of showing that docnments which bear such n distant date that 
their attestation or proof in the usual form is impossible, had been need 
publicly ona former ocension in the same Court when they had been 
found to be authentic. LL W. RB. 3! 


Held that, before a document, of whatever age it may be, 
be put io as legal evidence, there muxt be sworn testimony as to the 
from which it has come. 12 W. R. 0. 


The fact. of a poffah being more than 39 veara ol was held not 
to du away with the necessity of proof before it could be used as evi- 
dence. 10 W. I. 237. | 


poouxaws {PoeT oF ). Pf. 


Sith, . Held that: the Subordinate Judge: was bound.,40 itonsidet the 
__ intiffts pottah and amulnamal ax evidence in this: case, they -being 
oth very old documenta, aud found in the possession of ‘the party who, 
in the natural course of things, would be their castodian ; and that he 
, before deciling against the plaintiff's evidence, to have ‘insisted 
‘the attendance of one of the parties, who had been cited by them 

as witnesses, but who had refused to attend. 17 W. R. 346, 


265. Where a document purported to be 45 years old, and a mohurir 
swore to its having been in his custody as keeper of plaintiffs’ records 
for the time of his service, the evidence was held to show Gf credible) 
that the docnment had come from proper custody within the meaning 
of Act 1 of 1872. section 90, and to require no direct evidence of its ge- 
nuineness. 21 W. R. 45. 


266, Wherea habalah upwards of thirty years old was produced from 
a Ba enstody and offered in evidence, but rejected by the Lower Appel- 
ate Court ag not genuine, because evidence had not been given that it 
had remained in the custody of the parties after the death of their father, 
and because it had not been filed in any public office, and no mention 
made of the purchaser in the mofussil or at the Sudder Station ; 
Held that it was erroneous to require such proof, and to overlook the 
evidence of possession under the kubalah. 21 W. R. 130. 


267. Per Baley, J.—Tho omission in the first Court to enqnire or 
rpecify in the judgment as to whether a pottah which is admittedly 10 
years old and which is actually supported by the evidence of old 
witnesses, comes from proper custody or not, is not a sufficient reason 
to invalidate the finding that the pottah is proved ; nor is it a defect in 
the investigation affecting the merits of the case which, would justify 
tho interfgrence of the High Court in special appeal 


Per Glover, J.—The question as to proper custody is not in issue, the 
Jadge having found the puttah proved by evidence of witnesses. 17 
W. R. 280. 

DOCUMENT (Production of—after time). 

268. Whero hashrah papers which formed the very essence of the 
action were not filed or produced by the plaintiff within the time pres- 
eribed by law, the Court of first instance was held to have been justi- 
fied in rejecting them when subsequently tendered as evidence. 138 W. 
R. 515, 

DOCUMENT ( Production Of—of recent date’. 

269. The mere production of a document of recent date is not proof 
of the genuiners of sach document. Refore receiving it, the Court 
must decide whether, upon the evidence adduced, the party seeking 
to put the document in evidence has given suffictent legal proof of its 
being what it purports to be. 5 W. RB. Act X. 12, 


DOCUMENT (Proof of}, 
270. lu urder to prove legally the execution of a document of which 


- edapy only is onthe record, it is not. enoagh for the witness to _ 
that he: executed a document of that nature, the purport of the | 
must be read to him aad he must bo asked whether the original ef the 
tame was what he executed. 13 W. R. 429. 
271. It is not necessary for a party who desires to prove a document, 
tocall the writer of it, if alive. as a witness, so lung as he cau give other 
aatisfuctory proof of its execution, 12 W. R. 30. 


DOCUMENT (Sent for by Court), 


272. A suit for arrears of rent under a Auboolenf, the execution of 
which was denied by defendant, having been decreed in favour of plaintiff, 
an appeal was preferred to the additionn! Judge, who sent fur copies 
of two documents, (previously filed by defendant inthe Assistant Ma- 
gistrate and Registrar’s offices respectively), which neither of the partira 
had put in the Court below, and used them as evidence in’ favour of the 
defendant. Held, that neither of the documents could be properly used 
as evidence between the parties to this suit except for the purpose of 
cross-examination of witnesses in the Court of first instance, and that 
the use made of them by the Lower Appellate Court was unfair to 
plaintiff and caused a mistrial, 10 W. R, 92, 


DOCUMENT (Rogistered), 


273. The circumstance that acopy of a document has heen obtained 
from the office of a Reyistrar of deeds does not make that registered doen- 
ment evidence, or render it operative against the persons who appear to 
be affected by its terms. 21 W.R. 260. 


DOCUMENT ( Unregistered ), 


274. A Tower Appellate Court) was held to have done wrong in 
giving effect to an unregistered bond which by reason of its not having 
been registered was not admissible aa evidence under the provisions of 
the Indian Registration Act, even though it was uot specifically objected 
to in either of the Courts below. 19 W. R. 23, 


DOCUMENT ( Unstamped), 


275. The want of stamp in a document admitted as evidence, where 
the error of recciving it unstainped did not affect the merits of the case, 
is nota ground for reversing a decision. 11 W. R. 520, 


276. Where unstamped receipts, which might have been properly 
rejected by the first Court, have been filed there and accepted nx evi- 
dence, an Appellate Court is bound to cousider them as evidence in the 
case, und the decree of the Court of first instance cannot be reversed or 
modified fur wautof the stamps. 12 W. Mis. a. 47. 


E. 
ENDORSEMENT. 


277. The mere absenco of an endorsement on the back of a 
dee cannot prevail against positive proof of payment. W. KR. Mis 


( 10-waren’s-Bo0K). P. VE. 


. . Ina anit to reonver an overpayment of a mortgage claim, an‘wn- 
éigved aud unregistered endorsement of such payment made by the 
mortgagee (defendant) on the registered mort gage bond was tendered us 
evidence of such payment : Held, that the endorsement was adinissible 
as confirmatory evidence of the aum received by the defendant notwith- 
standing the want of siguature. 


Held, thnt as mere confirmatory proof of a fact proveable by oral 
evidence although stated in writing, the endorsement was admissible, al- 
thongh not reyistered. 7M. H.R. 1. 


279. Ina suit for possession of cortain lands, for satisfaction of ‘a 

utkbaat Map, and reversal of an Act X. decision, the plaintiffs obtained 
adecree in the Court of first instance, the Lower Appellate Court, 
and subsequently in the High Court on appeal. It appeared that 
the Lower Courts had before them an incorrect copy of the Vhakhust 
Mup, the original forming part of the record of another suit. The 
High Court ou appeal refused to send for this Map; but sab- 
Kequently, on review, it was sent for. There was an endorsement on the 
back, which did not appear on the copies originally before the Conrt, to 
the effect that the Jands in dispute were poiuted by one 'T. C., acting ns 
ayout for the plaintiffs, to be mensured as belonging to the defendent’s 
talook, Held, the case must be remanded to the Lower Appellate Court 
to determine (U) whether TC. was the agent of the plaintiff; (2) 
whether, acting within the scope of his authority as such agent, he did 
rig the Mapas a correet Map, and pointed out the Jands as belonging 
to the defeudant ; (3) and if se, how far these acts of the agent were 
binding on the plaintiffs. JB. 1. R.A. J. 377. 


ENDOWMENT. 


The mere fact of the proceeds of any land being used for the 
supportof an idol may not be proof that those hinds formed an endow - 
ment for the purpose; but where there is apparently good evidence 
geing back for more than half a century that the Tand was given for the 
support of an idol, proof that from that tine the proceeds had beeu so 
expended would be strong corroboration. 8 W. R. 43. 


ENDOWMENT, Proof of). 
281. The mere fact that a portion of the profits of land in the posses- 
iow ofa party had been for some time used for the worship of an idol 


ix no proof of an endowment, and cannot impose on such party the labi- 
lities attaching to the office of ashebuit. 18 W, BR, 399, 


ENTRIES (In Jummabundee Records), 


282. Entries in Jummabuandees, and in similar records, shonld be 
supported by independeut evidence, 1 N. W. P. 16. 
ENTRIES ( In Nasir’s Book), 


283, Under Section 4 Act IT of 1855, a Court is entitled to refer to 
entries wade by its own officer the Nazir, and find thereon thata warrant 


been ieaned in nocordance with an anplicati ; 
been made, 8 W. R, 277. pplication admitted | to have 


EBRROR OF LAW. 


284. A complete disregard of evidence which, althongh not eonela- 
sive and an estoppel, ix of snch & nature that a judgment in opposition 
to it oa be allowed to stand: it amounts to an error in law. 23 
W. R. 68. 


When a Judge decides without legal evidence, he commita an er- 
rorin law. 9 W.K. F. B. od? 


286. It is an error in law to reject the evideuce of weavera simply 
because they are weavers by caste, or to accept the evidence of witness- 
es who are cultivators because they are cultivators, 17 W. R. 161, 


287. Itis a ground for special appeal, if the Appellate Conrt diare- 
gards one side of a case, and turns its attention exclusively to the evis 
dence on the other ; butitis no error of Jaw merely to pronounce no 
objection upon the evidence on the former side. 24 W. R. 300. 


288. The improbability of plaintiff having received payment for ono 
bill whilst another and older one remained unpaid, was no reason for 
the Judge refusing to consider the evidence adduced by plaintiff in supe 
i of her demand, and his not having done so was held to be an error 
of law. 


So also the Judges having entirely ignored the evidence with regard 
to an entry in the plaintiff’s day-book on which the first Court decided 
the case, was held to be an error of law in the investigation and @ 
proper subject for special appeal. 18 W. R. od, 


289. In asuit for possession by a lessee, where evidence was errn- 
neously rejected by reason of a total misconception of the position of 
plaintiff’s lessor, and such rejection affected tho decision of the case 
on its merits the error was held to be an error inlaw. 17 W. R. 255, 


290. The Court saw no ground for saying that there was any error of 
law in the Lower Court, when it found that a decree was made in 184), 
and that the amount of rent stated in it had never been paid, but that 
for twenty yenrs subsequent to the decree a rednced rent had been 
paid, coming to the conclusion that the decree had been abandoned by 
the parties or treated by them as a matter which was not to regulate the 
amount of the rent. 17 W.R. 418, 


291. Ina suit for ejectment on the ground that defendant was hold- 
ing over after the expiration of his lease, defendant’s vakil deposed on 
oath in the first Court that defendant had no documents whatever and 
that those he ouce had were burnt. When the case came before the 
Subordinate Judge in appeal, he permitted the defendant to file a pew 
piece of evidence, viz.a pottah which was alleged to have esvaped the 


general destruction. 


40 EVIDENCE. P.VI, 


Held that the admission of the pottah on the mero tpee dizit of the 
defendant was a substantial error in law, even thongh plaintiff neither 
admitted nor denied the document: that the Subordinate Jadge bad 
no right to admit the pottah under the circumstances; and that if he 
had, he was wrong in deciding the csse upon it without taking evidence 
as to its genuineness. 19 W. K. 88. 


292. The mere fact of a vendor declaring in her deed of sale of a 
moiety of wu landed estate that she was the proprietor only of that moiety 
and thatthe other moiety belonged to her deceased sister’s sun, was 
held not to be conclusive evidence against her being proprietor of the 
other moiety nor to injure the right of a purchaser from her of such 
moiety, 13 W. Kh. 2. 


EVIDENCHE. 


203. The observation that the evidence of a witness prover too mach 
is not rebutted by the suggestion that it cannot be supposed that the 
witness was suborned, for, if he was possessed of common shrewdness, 
he would not have overdone the thing and thus have givon rise to such 
an vbjection. 5 W.K. PP. C. 127, 


204. Itis for a party toadducs his own evidence, and not for the 
Court to ask him to duit. 12 W. R. 470. 


295. By Section 10of Bengal Reg. XXVI. of 1814, the Sudder Ameen 
is bound to record a proceeding specifying the points at issue, and to 
call for evidence for and against the claim. 5 M. I. A. 271,272. 


296, Itis not the business of the Court which has to deal with facts 
to tuke up seriutium, one by one, the differeut portions of the evidence. 
What it haste do is to take the evidence in all its parts, consider the 
bearing one part has upou another, and see whether taking the whole 
together a case has nut bvon made out. 19 W. R. 213. 


297. Held that the applicant had aright to establish what the 
Juw required by any ovidence sufficient for the purpose, and that the 


Court had no power to require from him any particular kind of evidence. 
22 WwW. 


298. Even if the evidence upon the record is in itself insuf- 
ficient, a» Judge may properly decide the case upon that evidence, 
it the defendant consents toits being taken as sufficient. Itis the da- 
ty of tho party who wishes to object to evidence, to object in the 
first instance, and not to delay doing so until the case is before the 
High Court in special appeal. 12 W. BR. 245. 


299. The consideration of a case upon evidence can seldom be satis- 
factory, unless all the presumptions for and against a claim arising on all 
the evidence offered, or on proufs withheld, ou the course of pleadings, 
and tardy production of important portions of a claim or defence, be 
viewed iu connextion with the oral or documentary proof which 
wight suffiee to establish it. 5 W. RB. P.C. 55, 


EVIDENCE, at 


300. In questions of disputed facta, the rule of the Judicial Commit- 
tee is, that the ordinary legul and reasonable presumptions of facts miiat 
not be lost sight of in the trial of Indian cases, however antruatworthy 
much of the evidence submitted to the Courts below may commonly be ; 
that due weight must be given to the evidence, and that evidence in a 
particular case inust not be rejected from a general distrust of native 
testimony, nor perjury widely imputed, without sone grave grounds to 
support the imputation, as such a rejection would virtually submit the 
decision of the rights of others to the snspicion, and not to the deliberate 
jadgment of the Judge. The entire history of a family must, therefore, 
not be thrown aside because the evidence of some of the witnesses is 
incredible or untrustworthy. 14 M.I.A. 340. 


301. Inestimating the value of evidence, the testimony of a person 
who swears positively that acertain conversation took place ix of more 
value than that of one who says that it did nut. OW. RR. 55. 


$02. Ina suit, which involved a disputed question of fact as to an al- 
leged adoption and the due execution of a Will, the Courts in India dis- 
regarding other evidence, relied solely upon the evidence of a witness 
examined at the instance of tho Court itself. The effect of the evidence 
of this witness was to show that at the time of the adoption and execution 
of the Will, the alleged Testator wasin a dying state, and, although at times 
roused ty consciousness, was, from his enfeebled mind, incapable of under- 
atanding the acts he was represented to have performed ; the Court be- 
low, however, upon the evidence of this witness, as to his testa- 
nieutary capacity, corroborated, as it thought, by a letter of the 
widow of the alleged Testator, recognizing the adoption, and by her ac- 
quiescing in the performance of certain funeral rights of her deceased 
husband by the supposed adopted son, pronounced both the adoption 
and the Will to be valid. Upon appeal, held, that although as a general 
rale, in o question of fact, the Judicial Committee were unwilling to dis- 
tarb the judgment of the Court below, yet that as it waa the duty of 
the A srellate Court to weigh the evidence and probabilities, and form 
an independent judgment, and taking iuto consideration the evidence 
regarding the state and capacity of the alleged adopter and Testator, 
they were of opinion, that the evidence relied upon was so unsatisfac- 
tory, that neither of the decrees of the Courta below could be supported, 
aud reversed the same with costs. 10 M.1.A. 429. 


803. Where it is manifest that the Lower Appellate Court has dealt 
with the evidence adduced on both sides, has weighed it, and come to the 
conclusion that the plaintiff’s witnesses ought to be believed, the givin 
in the course of its observations a reason which may not be consid 
s good one is not a ground of special appeal. 18 W. R. 110. 


304. Where it was found in special appeal that the Lower Appellate 
Court, after considering the evidence of the witnesses in detail and 
giving its reasons in detail for rejecting that evidence, had not met the 
judgment of the first Conrt in a single point, the decision of the Lower 
. Aer Court was reversed, aud that of the firsé Court restored. 21 

. BR. 138. 78 


BVIDEXCS { ADDITIONAL ). P. VI. 


«HS. Where the evidence before the Lower Appellate Court. was not 

eufficidpt in law to- justify that Coart in giving a decree for rent in ex- 

cena cf the ammount decreed by the first Court, the High Court in special 

hare ordered it to he varied by making it acoord with the decree of 
e first Court. 238 W. R. 149. : 


306. Ina anit to set aside s summary award under section 246, Civil 
Procedure Code, a Judge is bound to find facts upon the evidence ten- 
dered and taken in the care, and not upon any evidence taken in the. 
@uammary cause. 14.W. R. 96. 


Court of first instance ought not, because it is satisfied npon 
the evidence which one of the parties has given, to prevent him from 
putting upon the proceedings all the evidence that he wixhes to give, ao 


that he may have his case brought fairly before the Appellate Court. 
28 W. R. O3, : : 


308. Where the evidence is accepted by a Subordinate Judge as 
sufficient to warrant a decree, and the case is only remanded for a defect 
of parties, his successor is justified, when the case is returned by the 
firat Court, in respecting the former judgment and looking upon the 
evidence as prima facie good und sufficient. 14 W. R. 380. 


399. In this case the Privy Council, after a review of the evidence, 
held that the plaintiffs (respondents) had failed to prove either title or 
aes so a8 to entitle them to disturb the long possession of the 

efendants (appellants ); observing that, if Their Lcrdships had been 
sitting asa Court of first instance, they would have deemed it impossible, 
upon such proof of title as the plaintiffs had given, to disturb an admitt- 
possession of upwards of ten years. It seemed to Their Lordships 
that the High Court, having originally treated the title of the plaintitfs 
as depending upon a release by the Judicial Commissioners, and finding 
that the release was not made ont, fell back upon s proceeding of the 
Deputy Collector, and had not given sufficient consideration to the 
nature of the proceedings of that subordinate officer, and the manner in 
which they were dealt with by his official superiors. 18 W. BR. ,P. C. 91. 


BVIDENOCE ( Additiona)). 


310, The parties in an appeal are not entitled as of right to put in 
alditional evidence. The Appellate Court may allow additional evidence 


in certain cases; but a apecial appeal will not lie in the event of the 
Court refusing to allow it, 7 W. It. 489. 


311. Where there is sufficient evidence of a fact, it is no objection to 
. the Dials of it that more evidence might have been adduced. | W. RB. 
P. C. 25. 


312. It ia incambent on a Court taking additional evidence under 
section 855 Act VIII of 1859, to reoord ita reasons for admitting such 
evidence, but such record is not a condition precedent to the reception 

‘sof freah evidence. 11 W. R. 47, 48. 


* 313, A devree-hulder, having sold in execution the property of his 


EVipeNce (a8 OPPOSED TO SUSPICION a3 


jadgment-debtor (D), became himealf the purchaser and sold it again 
to plaintiff. Plaintiff on going to take posnemion found defendant there, 
who claimed under a mokururee pottah granted by D and denied pinintiff’s 
title tuany thing but the rent. Plaintiff sned tor khas possession. The. 
Lower Appollate Cuurt gave plaintiff a decrev after oalling in D aaa 


Hold, that the Lower Appellate Conrt shonld have stated most 
fully and clearly its resone for calling for fresh evidence but that, in 
point of law, it was sufficient if that Court considered the mutter and 
stated that such reasons existed without mentioning what they were. 


Held that the Tower Appellate Court committed as grave and mate- 
rial ercor in considering D’s evidence a conclusive on the point of 
the genuineness of the mokururve pottah set ap by defendant aml thet 
it was juxt as necessary to weigh the value of his testimony as thet of 
any other witness. 22 W. R. 245. 


EVIDENCE (Admissibility of.) 


$314. The rules with regard to the admissibility of evidence are not 
to he observed with the same strictness in proceedings in the mative 
Courts in ludia as in the Courta in Bugland. 7M. L.A. 128. 


315. A decree for rent is admissible in evidence agninat a defen- 
dant to prove the rate of reat he was liable to pay, although the decrve 
has not been executed for three years, and has therefore become 
under the law of limitution. 14B.L. R. F OB. 370, 


Held, (Mitter J. dubitante) that when a witness snys that n 
party isin possxension of land, that in point of law in mlinéserble evi- 
dence of the fact that such party was in possession, 13 W. Rh. FP. B. 42, 


317. Where no objection had been taken as to the admissibility of docn- 
mentary evidence, viz., a decree, nnd other proceedings in regard to that 
decree had been nade use of by the opposite party, an Appellate Court 
has no jurisdiction to exclude it. 3B. LR. AL J. 214 


318. Where evidence, such as henrasy, is improperly admitted, the 
question for the Jadicial Committee is whether, rejecting that evidence, 
enough remains to support the finding. 


Disapproval was expressed by Their Lonishipanf the reception by the 
Lower Court of evidence which ought not to have been adinitted. 6 B. 
L.R.P.C. 


EVIDENCH (As opposed to suspicion). 


319. The Sudder Ameen having held an adoption proved, the Princi- 
pal Sudder Ameen, on appeal, reversed that dacision on the facte. The 
case came before the High Court on special appesl and the decixton then 

iven was appesled to England, and special eave waa given by Her 
BLajenty to appenl agninat the decision of the Principal Sudder — 
The decision of the High Court on the law was adinitted to be g 
the Judicin! Committee reversed the Ruding of the Priucipal 
on the facts, 


44 EVIDENCE { DOCUMENTARY ). P. VI. 


, though anregistered (registration not being compalsory), when 

ry all the attesting witnesses, and against which there is no evi- 
dence on the other side, ought not to be set aside ou mere suspicion of 
perjury and forgery. 6 B. L. R. P.C. 


BVIDENCSE (Before Appellate Court). 


$20. Where the plaintiff himself is present ; the Lower Appellate 
Court may in its discretion exsmine him, if it considers his evidence 
material, The requirements of the luw are sufficiently fulfilled if the Court 
reourds that it cuusiders hig exumination necessary. 13 W. R. 328. 


321, Whereas party has been prevented in the first Court, and the 
evidence on the record is not deemed sufficient by the Appellate Conrt, 
the latter Court dues wrong if it refuses to receive the evidence which 
has been excluded in the way indicated. -23 W. R. 63. 


BVIDENCE /Circumstancia]). 


322. Indealing with ae of frand there is no reason why cir- 
cuinstantial evidence should not be acted upon, if it is sufficient to over- 
come the natural presumption of honesty and fair dealing and to satisfy a 


rexszonable mind of the existenve of fraud by raising u couuter-presump- 
tion. 11 W. R. 4&2. 


‘EVIDENCE (Cogent). 


323. Evidence of possession and enjoyment for a series of vears is 
of itself, if unanswered, cogeut evidence of title. W.R.S.N, 243, 


BVIDENCE (Collatera)). 


824, Section 88 Act X. of 1859 relates to the filing of documents 


forming the basis of the plaintilf’s claim, aud not of mere collateral evi- 
dence. | W.R. 263. 


BVIDENCE (Conflicting). 


325.) There is no better criterion of the truth, no aafer rule for in- 
veatigating cases of conflicting evidence where perjury and fraud must 
exist on the one side or the other, than to consider what facts are begonud 
dispute, and to examine which of the two cases best accords with those 


facta, acoording to the ordinary course of huinan affairs and the ugual 
habits of life. 5 W.R. P.O. 2d. 


EVIDENCE (Documentary). 


$26. The rules which regulate the conduct of cases in the mofassil 
QOourta do not necessitate the proviug of documents which are uot dis- 
puted. 15 W. RK. 8. 


327. When a document is tendered in evidence, the Court has no 
right, without distinctly deciding whether it is or is not proved to be 
tna, to decline to reovive it for the mere general reason that it muy 

ap probably be a forgery. 10 W.R. °*° 


Ducuwentary cvideace should not be summarily rejected for 


EVIDENCE (bocuMENTARr ) 48 


want of lege proof, nuless the party producing it understands the nature 
of the proof required, and has had an upportunity of ucing it. 
3 W.R. Act X. 169. : ia 


329. Documectary evidence tendered by a plaintiff cannot be reject- 
ed merely because it had not been adduced in » former suit to which 
plaintiff was a party. 9 W. R. 381. 


330. Doenmentary proof is not absolutely necessary to prove an endow- 
ment. 8 W.R. 43. 


331. Courts of first instance ought to specify what portion of the 
documentary evidence on the record they have accepted, and what por- 
tions they have refused to listen to. 21 W.R. 77. 


332. All the proceedings of the parties in reapect of the nse of 
docninentary evidence are inatters to be recorded on the proceedings 
of the Court by the Judge’s own notice. 21 W. R. 77. 


833. The best evidence in support of a deed of gift are the witness. 
es to its execution or its custody; if Is nut necessary to Kuppurt it by 
documentary evidence. 10 W. R. 202. 


334. When a Lower Court dismisses a suiton the gronnd that the 
decuments on which the plaintiff based his title were not authentic and 
genuine, it is incumbent on the Lower Appellate Court, before 
giving the plaintiff n decree, to find whether the documents in qnes- 
tion were authentic and genuine. 6 W. R. 64. 


334. The latitude with which documentary evidence is received in 
the Native Courts in India observed upon, and such practice condemn 
ed, as involving unnecessary costs, the administration of jusctice re- 
quiring that the admission of documents should be strictly conduct- 
ed with reference ta the principles regulating the adiunission of evi- 
denove. 7 M. 1. A. 148; 4 W.R. PR. C, 128. 


336. A mistake made by a Lower Court in admitting or rejecting 
ducuments as evidence is not sufficient to warrant a case being sent 
back for a new trinl, unless tho mistake has really our materially ected 
the decision upon the merits. 24 W. R. 392. 


337. Where two setsof jumma-bundes papers put in by parties ton 
euit are such that either would be inadinissible if objected to by the 
opposite party, each party by insisting on his own pice bars himself 
from objecting to those of his adversary. 18 W. R. 502. 


338. Held, that a Lower Court in teking evidence ordered under 
section 355 Act VIII of 1859, acts in » ministerial capacity ; that » de- 
fendant may raise any objections he pleases to the documentary evidence 
adduced by the plaintiff when it is snbmitted for the consideration of the 


svipence (iresanar ). P, 


839. Where a plaintiff sued for damages for value of timber carried 
tas by Government after being washed on to his estate, and to have 
hin right declared as against Government to all timber that in the futare 
may be washed on to his estate. Held, that the suit wes not one which 
was cognizable by a Court of Small Causes. Held further that it was not 
necessary for plaintiff to produce documentary evidence in rade 
the right, or some decree or decision of competent authority establishing 
the custom. Lords of Manors are allowed to establish rights to wrecks, 
&e., by lung continued and adverse assertion of, and enjoyment ander, 
such claim ; and the plaintiff was entitled to huve the question tried by 
the evidence he had adduced. 9. W. R. 97. 


REVIDENCE (Ex-parte). 


$40. Evidence tuken in the absence of s defendant at an ez-parte 
hearing, cannot be used against him ou a re-trinl, 12 W. R. 130. 


RVIDENOE (Extrinsic). 


341. Extrinsic evidence may be received to identify the thing referred 
to in a written agreement. 5 B.H. R.A. J. 87. 


$42. Where the words of an agreement sre plain and unambignoas, 
they should not be explained away by extrinsic evidence, and still less 
by mere reasoning from probabilities. 1 M. H. R. 264. 


BVIDENOE (For Rent.) 


_ 34°. A decree in a former auit declaring the rent payable by a ryot 
wevidence of the rent still payable by him, unless re butead by him by 
proof of change. W.R.S.N. 90. 


EVIDENCE Hearsay.) 


$44. The taking down of mere hearvay evidence in a case where hear- 
say is not adutisuible as evidence, condemned. W.R. 8S. N. 


5. Hearsny or mediate evidence is admissible when the absence of 
other evideuve is not accounted for as to subjects which cannot from their 
very nature admit of the prodaction of immediate evidence, or when it 


aR we - a a act dove and forms part of a partioulur transaction, 5 


3H. The defendant having stated hin readiness to reat his case on 
the evidence of two witnesses, who, when called, gnve testimony un- 
favorable to him,—Held that the Court was not bound to adont or act 
= ig their evidence which was inconclusive and chiefly hearsay. 5 W. R. 


S47. Where the High Court founded their judgment upon evidence 
which did not jnatify the oonclasion, the Judicial Committes reviewed 
the whole evidence, in order to ascertain whether the dvoree could be 
aupprted. 

On an inquiry aa to the fact of lunacy under Act XXXV of 1°58, __ 
fiuding sa to the actual time when.the lunacy began is beyond the jaris- 


diction of the Judicial officer making the enquiry. Where the fact: of 
lanacy was admitted, and the question was the date at: which tt com- 
enced, the evidence of a planter in the neighbourhond as to common 
reports for years in the village as to the lunacy having been admitted 
by the lower Court, the Judicial Committee refused to reject it. 6 B. L. 
K. P. C. 509,510. (7 M. I. A. 137) Followed. 


EVIDENCE \How to be recorded) 


348. It is incumbent on the Principal Sudder Ameen, even if he does 
not take down the whole of the evidence in his own hand-writing, which, 
every English Judge should, to record every material answer made by 
the witness in the examination-in-chief, the croas-examination, audiu re- 
ply to questiuns put by the Court. The substance of these answers 
should not be taken down in the columns of a atatement, but should be 
written down as witness’s evidence is ordinarily written, in consecutive 
sentences. Tho Principal Sudder Ameen should also distinguish bet- 
ween the evidence given in answer to the questions of the vakil who 
conducts the exawination-in-chief, and that given in answer to the 
cross-examination. 6 W. R. 112. 


EVIDENCE (Improper Reception of) 


349. The improper reception of evidence does not necessarily make 
the evidence no evidence at all; nor doses it warrant reversal of the 
Lower Appellate Court’s decision if justified by sufficient evidence inde- 
peudently of the evidence improperly sdinitted: 14 W. BR. 20. 


EVIDENCE (Inadmissible.) 
359. Where the Lower Appellate Court was influenced by anun- 
oved suunud and by farkhuttees similarly unanthenticated, the High 


r 
Court aces tho decision and remanded the case for re-trial. 21 W. 
. R. 279, 


EVIDENCE (In snother suit.) 


351. A Lower Appellate Court was held not to be wrong in readin 
as evidence in the suit, evidence in another suit which had been 
inthe first Court, unless it was objected to. 10 'W. R. 37. 


EBVIDENCSH (In case of Adoption). 


352. Ina former bona fide litigation to which the defendant was no 
perty, the status of the plaintiff as an adopted son was in issue and disposed 
of in his favour. Held that that was good evidence of the adoption in this 
case in the absence of better evidence for the defendant. 2 W. KR. 168 


BVIDENCE (In Execution ). 


358, Inthe execution of adecree for the possession of land if it is 
found that the boundaries described in the plaint are no longer in exjs- 
tence, it is allowable to take the evidence of wituesses to ascertain their 
former position. 16 W. K. 171. 


BVIDENCE ( New ). 
On au sppeal to the High Court, that Court, scting under the 


VAMILY CUSTOM). 


power-onnferred by seotion 355: Act VIII of 1869, exmero mtotu, called’ for 
‘and examined fresh witnesses: Held that such power shoald be cantiously 
exercised, and the reasons for exercising it recorded or minuted by the 
High Court on the proceedings ; as, fret, the witnesses may be such as 
the ‘parties to the snit do not wish to call; and, secondly, the new evidence 
may not be sufficiently extensive to satisfy the end of justice 11 M.LA. 28. 


$55. Where new evidence is adduced in an application for review, it 
_.god wot be per se sufficient to show that the previous decision is wrong 
or auch as to cause an over mastering balance of evidence. If there, is 
sufficient ground for receiving the new evidence, the case is to be heard 
as if it were being originally heard with the materials then before the 
Court. 22 W. R. 289. 


MVIDENCH (Of Agent). 


$46. The evidence of adefendant’s agent in the absence of defendant’s 
own deposition though uot full aud complete is legal evideuce. 15 W. 


(Of Applicant. ) 


357. When a party seeka the assistance of a Court in any case in 
which the best knowledge of the disputed facts ia with himself, he is 
bound to place that knowledge before the Court with the sanction of an 
oath. 12 W. K. 422. 


HVIDENCE (Of Defendant) 


There is no rule of law prohibiting a Court of Justice from receiv. 
ing the evideuce of a dvufeudaut in favor of his co-defendant. 10 W. 
R, 202. 


Unlesa a defendant has subjected himself to cross-examination, 
' no statement which he may volunteer can be used as any evidence in his 
own case. 1G W. RK, 257. 


BVIDENCE (Of Defendant on Commission’. 


360. A Court may legally refuse to hear read in evidence the doposi- 
tion ofa defendant taken by commission, where there is no evidence to 
prove that the defendant was from sickness unable to attend personally 
at the time of the trial, and the Court declines to dispense with the pruuf 
of such circamstance. 22 W.R. 331. 


(Of Doubtful Admissibility.) 


Where evidence of a doubtful admissibility has, under the loose 
practice of the Native Courts, been received, the Judicial Committee, as 
the Court of last resort, will deal with the case, as it appears to them, 
substantial justice requires, and will not allow any mere technical objec- 
tion to prevail as to its admissibility. 13 M.1. A.519; 18 W.R.P. CL 2, 


BVIDENCE (Of Family Custom.) 
’ 302. In a suitto establish the existence of a family custom, the 


zvipexcer (oF t7TL2). 40. 


_ tiffs offered in evidence a deed containing a recital that the custom of 
the family was, as alle in the plaint, and a covenant to qe nothing 
contrary to it. The devd wag executed before action brought by the 
present plaintiffs, aud also by a plaintiff who had died since the fnatitu- 

tion of the suit and, aa the plaint alleged, by “ aconsiderable majority’? 
of the family, but the defendant was not a party to it: Held, that-the 
deed was alwissible as evidence on behalf of the plaintiffs, though they 
could themselves be called as witnesses ; but that, though admissible, 
the custom as aguiust the defondant must be proved altunde. 10 B. L. 
R. 263. 


EVIDENCE (Of Husband or Wife). 


363. Inacivil proceeding ahusoand or wife can give evidence for 
or against each other. 4 W. R. 83. 


EVIDENCE ( Of Loss). 


364. In an action on a policy of insurance to recover the value of a 
portion of the goods insured lost by jettison, the protest of the Nakuda, 
aud Custom House vouchers, showing that on the return of the ship to 
her port of sailing ( being driven back by stress of weather), the goods 
alleged to have been lost were uot on beard her, are not sufficient as 
even prima facie proof of the loss. 1 B. H.R. 6. 


In the case of a Native policy of insurance expresacd to be “ ac- 
cording to the usage of Mangrole,’”’ the certificate of the Mahajans at the 
port of distress or sale, if accompanied by the manifest of the shipment 
and the accouut-sales, is to be held sufficient evidence of an average loss 
and of the amount of such loss, though the underwriter may auswer a 
claim supported on such evidence by showing fraud on the part of the 
shippers, the muster of the vessel, or the Aahajans. 


An alleged usage that the Mahajans’ certificate is deemed to be con- 
clusive evidence aguinst the underwriter without production of manifest 
and account-sales, and that upon proof of the certificate alone and of the 
policy the owner is entitled to recover his average loss, cannot be upheld, 
euch not beiug a reasonable usage. 1 B. H. R. 229. 


HVIDENCE (Of Members of Family ). 


866. The evidence of members of the family would bo the best 
evidence as to whether the partios were joint or separate ; the account 
books would be simply corroborative. 10 W. R. 148. 


BVIDENCS ( Of Opposite Party’s Witnesses), 


367. In deciding a suit for the plaintiff, it is neither unfair nor in- 
equitable for a Judge to use evidence which the defendant may have 
Ae eer appears to the Court to be favourable to the pleintiff. 


BVIDENCH ( Of Title), 
Evidence of possession and exjoyment is good evidence of title 





4431969. Ia a suit for possession, if » party who claims to bold: ‘the. lend 
ops grantor by a -aunned, Sails to prove ‘the, exeontion of. the 
ana bas at liberty to prove the graut by other meaus, HW. BR. 468. 


ae 


title, evidence of the plaintiff's 
ec cr, WH EHO Blinwary award onder section 15 Act XTV of loov unger 
aich he’ Was nee, may be good evidence of his title aud wust 
be considered. 7 W. K. 89. we 
EVIDENCE (On oath before Income Tax Officer), 


_ 871, The judgment of the Lower Appellate Court was reversed as 
6rroneous in law, becanse it ignored iota ats evidence on oath before 
tha Income ‘l'xx Officer as to the extent of his holding and because it 
nisged plaintiff’s claim to the cesses on account of a trifling difference 

n the jumma-wassilat-bakeo and shushmahee papers. 17, W. 


INCE ( Oral), 


~ 872, The very best description of oral ovidence is absolutely necessary 
- support a claim for dower where no Aabinanwh is produced. 7 W. 
Ri 490. 


373. Oral evidence, if crediblo, is legally sufficient to prove a prescrip- 
tive title. 7W.R. 462. 


\ 
374 Oral testimony, if worthy of credit, is sufficient without docu- 
mentary evidence to prove a fact or atitle.. 8W. RR. 7 


375, Oral evidence is alunc sufficient to prove possession. 9 W. R. 
‘ ‘ 


376. Oral ovidence is sufficient to prove boundaries. 9 W. R. 125, 


' 317. Payment ofa debt due ona samadaskat may be proved b 
evidence alone. 1B. H.R. 1. y P y oral 


378. Ina suit brought on an allegation of forcible dispossession, 
oval evidence, if credible and pertinent, is suilicient to establish the fact 
of possession, 8 W. R. 328. 


379, Where.e poitul is obscure, its meaning may bo elucidated by 
oral testimony. 9 W. RK. 567. 


ie ge written document inay be explained by oral testimony. 1 
aE 


». 381, Tha oral evidence of persons able from their position to testify 
as: to certain lands being mal is not to be rejected as hearsay, when. they 
dupuse that they have kouwn the lands to be mul for many years and that 
defendant has been in the habit of paying rent forthem. 10 W. I. 443. 


$82. More oral testimony is insufficient to prove possession of land 


BYTORNOR, 


oe, @Gocumentaryes ae cs og A ORC! 
papere, &c.) which is the feeadeas asuuimiaak: of actual. pos 
country, § W. BR. S41. o 
4 a 4 2 ‘ : sad 
.. Verbal evidendd is not admissible to vary or alter the termi 
WV ebnfract in cages in which there is no fraud or mistake, and in 
which the parties intend to express in writing what their words inmpért, aa 
for instance, to show that a deed of absolate sale was intended to o 
asa mortgage (Norman aud Shumbuonath Pundit, J J. dissenting.) & W. 


* “ = 






384. Oral evidence of the discharge of an obligation oxecuted hy 
writing is admissible. 2M. H.R. 412. 


- 885. Oral evidence is admissible to prove the existenco of 


ment (e.g. afarming lease), and, if credible and sufficient uf itself, will 
justify » Court in decreeing a claim. 12 W. 1. 305, 


380. In asunit for purchase-moncy, oral ovidence is admiasible ta 
how the purchase-inoney has been apportioned. 7 W. RR. 


387. Ina snit by A, ona bond in favonr of 2B, the plaintiff may 
by oral evidence that the money secured by the bond was his ewa ; but 
where B has died, A must either entitle himselfas Bs personal repre- 


sentative or make B’s personal representative w party tothe suit. JM. 
H.R. 452. 


388. Oral avidence ia admissiblo to prove that consideration haw not 


been paid at all orin fall, notwithstanding the recital in the bond 
that foll conisderation has been paid. 7 WR, 428. 


Verbal evidence is admissible to show that the nume of the pare 
ty used in a deed was only benamee for another person. 6 W. RL 190, 


390, The adjastinent of an account may be proved by verbal evidence; 


and need not necessarily be in writing signed by the purty to be bound. 
BL. RF. BOS. Ve 3. 


Oral evidence may be received to prove that the consideration 
atated in adeed to have been paid was not paid, bat not to prove that 
only a ginal) portion of the consideration stated in the decd to have 
been received in full was to be paid at the time, and that the pest was 
not only to remain in abeyance pending the result of a suit, but to be 
pid only in case of the successful teriniustion of that suit. 6 W. Rh. 


392. In a mit for redemption of land mortgaged te the defendant, 
fhe plaintiffa relied upon a document asecontaining amo acknowledgment 
of the title of the plaintiff under wection 15 of the Act of Limitation XIV 
of 1859. The document contained an admission by the defendant tht 
he held land upon mortgaye in a specified district from the temple of 
which plaintiffs were the truxtees:—Held, that orl evidence woe adi 


sible te apply the document ty the land tu which it was intended to 
fer. & M. Ti. 'R. 320. 


f 


62 wvipence (onat). P.VI. 


393. Oral evidence, if believed, may be as good for proving title to 


land as documentary evidence. 10 W. R. 217. 


394, Oral evidence is admiasible in equity, where, by way of defence, 
the object is to get rid of a written contract of s sale of land by show- 
ing thut it is not the contract really entered into by the parties ; but the 
evidence tnust be very powerful to induce the Court to believe that the 
terms expressed are not the real ones. 


Evidence of a contemporaneous oral agreement to suspend the opera- 
tion of a written contract of sale until an agreement fora re-sale is exe- 
cuted is admissible as a defence even in a Court of Law. 2 B. H. R. 36, 


895. A plaintiff who denies the execution of a docnment relied on by 
the defendant, and seaka to repudiate it altogether, is at perfect liberty 
to adduce oral evidence in support of his contention. 20 W. R. 184. 


396. In theabsenco of any circumstance giving rise to a presumption 
that an alleged deed of absolute sale is a mortgage, a Civil Conrt is right 
in refusing to credit oral evidence to vary the express and unambiguous 
terms of the deed. 9 W. Rt. 251. 


307. In this caso the High Court, after pointing ont the defects in 
the jndgment of the Sobordinate Judge regarding the identity of the 
lands in dispute, remarked on the omission of the Subordinate Judge to 
refer to the oral evidence and on an error frequently made by him in 
thinking that oral evidence not supported by ineumientate evidence, is 
of no importance whatever for tho determination of the true merits of a 
case. 18 W. R. 323, 


398. A Judge who was of opinion that oral evidence would be of 
no value without a pottah and kabooleut to prove the quantity of the de- 
fundant’s Nukdee kosht land and the amount of its rent, was held to 
have mis-directed himeelf in point of law as to what was necessary in de- 
ciding the facts. 18 W. R. 348. 


899, Ina suit to recover possession of property said to have been 
mortgaged to defendant who denies the alleged mortgage, where plain- 
tiff cannot produce the original mortgage-deed which (if in existence 
must be in defendant’s oustody) he may produce witnesses to speak to its 
contents. 10 W. R. 219. 


400. Thongha document may be explained by oral evidence, oral 
evidence is not admirsible to vary the terms of the written instrument 
when the terms are in themselves clear and undoubted. Thus, where 
the question was whether a ticca lease for which a kubooleut waa given 
was a portion of a larger mortgage transaction or not, and whether 
or not the suit upon the knbooleut was cognizable under Act X of 1859, 
aa there was an interval of six years between the dates of the mortgage 
end the lease, and the lease was altogether silent as regards the mort- 
stage and was not granted by the mortgagor to the mortgagee but by the 
latter to the former, the transactions were held to be separate and distinct, 
and the suit cognizable under Act X. of 1859 W.R.S.N. 22. 


491. The rule that verbal evidence is not admissible to vary or alter 
the terms of a written contract is uot applicable where the parties did 
not inteud that the writing shoald contain the whole agreement between 
them ; and this may appear either by direct evidence or by iuforwality in 
the writing. 14 W. R. 320. 


402. Oral evidence is not admissible to net aside a deed of sale 
which, by its terms, is clearly absolute. W.K. S. N. 388, 


403. Oral evidence of the deposit, if credible, is not enfftcient. 
3 W. R. 94. 


404. Oralevidence of the contente of a decree of the original exis- 
tence of which there is no clear proof, shuuld not be admitted. 1 W. 
R. 212. 


495, Inaauit by a husband against his wife to recover property 
alleged to have been nominally sold by him to her, oral evidence was 
not allowed to be admitted to prove that no consideration ever passed 
between them, after he had solemnly in a written ducument adwitted 
that it had passed. 7 W. 1. 334. 


406. Where a written instrnment provided for a a tenancy and 
joint contract by all the parties executing itto pry the whole rent of 
village without any reference tothe quantity of Jand in the holding of 
each :—Held, that oral evidence was not admissible to show that sepa- 
rate specific contracts were entered into by each of the parties, and it 
made uo difference that the evidence was put forward as evidence of a 
custom. 5, M, Hf. R. 135. 


407. Oral evidence is not admissible to show thatthe parties did not 
intend that an absolute sale in writing should operate ; not as an absao- 
lute sule, but merely as a conditional sale, in order to defeat a right of 

re-emption (Norman and Shumboonath Pandit, J. J., dissenting). 5 W. 

.F. B. 76, 


408, Possession as lakherajdara for a long series of years may be 
proved by oral evidence, notwithstanding the failure of documentary 
proof. 14 W. RK. 109. 


409. Where both plaintiffs and defendants rely mpon a deed, the 
defendants expecially clniming it as their own deel and being purchasers 
under it, the latter are bound by its terms, and cannot be permitted to 
set them aside by the testimony of witnesses. 11 W. R. 307. 


410. In asuit to recover lands on an alleged title by purchase, the 
High Conrt declined to interfere in special appeal with a finding of the 
Lower Appellate Court that the depositions of plaintiff’s witnesses, un- 
corrborated by any documentary evidence of title, which in such cases is 
ratty rare available, could not establish the truth.of his statements 

. B. 204. 


411. Per Pescuck, C. J., Bayley and Campbell, J. J.—Verhal evi- 
dence is not admissible to vary or alter the terms of a written contract 


( onat,). P. Vi. 


where there is no fraud or mistake, and in which the parties intended to 
express in writing what their words iinport. ‘Thé parties cannot show, by 
tere verbal evidence that, at the time of the agreement, what they ex- 
pressed by their words tu be an actual sulo was intended by them to be a 
mortgage only. | 


It is, however, material to enquire whether, having regard to the 
acta and conduct of the parties, and having reference to the 
amount of the alleged purchase-inoney and the real valne of the interest 
to be wold, the partion intended the writing to opernte as an absolate 


ante, and treated the transaction as such, oras a mortgaye only. 3B, L. 
R. F. B.S. V. 883. 


‘Per Novman and Pandit, J. 0.—Parol evidence is admissible to ....... 


that a bill of sale, though absulute in its terms, was a mortgage. B. L. 
R.S. VE. BL 38s. 


412. A., by a deed purporting to be a deed of absolute sale, convey- 
ed certain property to B. 


The deed was registered, C cluiimed alright) of pre-emption. Held, 
per Peneook, Cid. (Norman and Pundit, J. J., dissenting) that the sets 
of the original parties or their statements conld not be admitted as 
against a thicd party to prove that their intention was different from 
that which their written decd expressed aud was inuteaded by them to 

. BLK. SV. BB. 3809. 


Bait for balance of principal due for money lent, with interest 
thereon ato percent. per mensem. ft appeared that the defendant, 
beiag indebted to plaintiff ona promissory note for Rs $00, applied te 
him fora further loan of Rs, 1899, proposing to lay out the whole amount 
of Ra. 2,000 10 the performance of a contract then subsisting between 
himself and tho Madeu Railway Company and offering to give plaintiff 
ashare in such contract: that plaintiff consented to lend the said sum 
payable with interest at 6 or 7 per cunt. per mensem, mn lieu of becomings 
® partner, wid also to give defendant two months’ previeus notice on re- 
quiring re-payment of the Joan. Defendant demurred to thé rate of 
interest which he said he would further consider on his return to Cad- 
dapah, bat, beiug in immediate wantof the monay, proposed to borrow 
iten a promissory note. Plaintiff, accordingly, on the Idth October 

~ lent defendant Ra. 160, and obtained, in lieu of the note for Rs. 

|, which was returned, a promissory note for Rs. 2,009, payable on 
demand, with interest at 12 percent. per annum, which note, plaintiff 
alleged, it was agreed should be cancelled on recuipt of a letter from the 
defendant fixing the rate of interest (this was Jonied by defendant). 
Defendant subseqnently wrote two letters to plaintiff, agreeing to pay 
interest at 5 per cunt. per mensem, and plaintiff silowial the raid note 
ag cancelled. Pluintiffalso alleged that he received interest at the rate 
of & ne count. per mensem for two months, and prodaced a witness 
who deposed to that effect. This defendant desied. Held by the Ori- 
~~” Court that the oral evidence was inadmissible to show tho rate of 
va that of the promissory note, and that the subsequendet- 


; _ters, offering n higher rate of interest, wore without consideration, for 
there was not an evidence of furbearnnoe, and that the plaintiff had a 
right to suc on the promissory note the very day after it was made. 


Plaintiff appealed on the ground that the ovidence was adinigsible. 


Held, by Morgan, C. J.—That tho evidenco wns admissible, Thad 
the law is that notwithstanding a paper writing which purporta to be a 
contract inay be produced, it is still competent to the Court to find, 
upon sufficient evidence, that this writing is not really the contract. 
Aud the risk of groundless defence does not affect the rule itself, 
though it suggest caution in acting on it. That, in this case, at tho 
tine of the advance of the money there was an agreement tonching th 
transaction of loan, although tho rate of interest was still unsettled 
and under discussion. The plaintiff declined to lend on the terms of a 
juint interest in the venture as Hag by tho defendant, and the latter 
refused to pay the rate demanded. Before any tinal agreement, and 
while the transaction was still incomplete, the note was yiven, not as a 
writing which expressed or was meant to express the feat contract, but 
rather as avoucher, ora temporary and provisional security for the money 
pending the dixeussion respecting the rate of interest. And that if. the 
note was thus given and received, it shonld not be regarded as the con- 
tract between the parties, or as a written contract excluding other evi- 
dence of the true contract. 


By Kernan, J. (Concurring with the Chicf Justice as to tho admissi- 
bility of the evidence) that assuming that the seat note did re- 
present a complete contract between the parties, such contract was 
waived and discharged by the acts and agreements of the parties before 


breach, and s new contract namely, the coutract for largor iuterest, sub- 
stituted. 7M. H. R. 189. 


414. Oral evidence will be allowed to defent a written contract only 
where mistake or fraud is proved, A deed of sale caunot, by reason of 
averbal agreement, be regarded as a mortgage when it is not 
that the mortgagor was induced by mistuke or framd to sigu the 
of sale, and when the purchaser from tho mortgagor sues for redemp- 
tion with the fall knowledge that his vendor had already executed a deed 
of salo to the defendant. 1 W. 2. 70. 


EVIDENCE (Paro)). 


415. Thero is no provision of law which forbids a Court to accept 
ol testimony on support of sasstlut without the support of 
fe. 6G W.R. Mis. 39. 


416. There may be cases in which the Conrts world accept 
act upon parol evidence of the existence of as guarkntee and its 
amonnt, but such parol evidence must be beyond suspicion. 2 N.‘W. 
P. 210. 


mete Parul evidence is admissible to prove a verbal contract. 7 W. 


gvipexce { PARO! ). Y. 


- $18. Parol evidence is adminsible to prove the condact of the par- 
ties, the value of the property and other circumstances connected with 
the trausactiou between the parties to the written contract. 8 W. R. 7 


. 419, Parol evidence inadmissible to vary the terms of a written Gocu- 
ment, execpt under spevial circumstances. 8 W. R. 339. 


420. Where there isa written agreement to deliver a quantity of 
grain galla ata particular time, parol evidence ix admissible ander 
certain limitations to show what kind of grain the contracting parties 
Fe at the time the contract was made. 6 B. H. 

-A. C.J. 87. 


421. Extriusic evidence ia not admissible to alter a written contract, 
or to show that its meaning is different from what its words import. 
Where there is a latent ambiguity in the wording, parol evidence is ad- 
nissible to explain it. 7 W. RK. 144. 


422. Parol evidence may be received to show that notwithetanding 
s deed purports to be a deed of absolute sale, the true nature of the 
transaction isa mortgage. 1 W. R. 22, 


423. Parol evidence was held admissible to explain a deed e. g., to 
prove that a village not included in a prince lease was intended by the 
parties to be included in it. 8 W.R. 152. 


424. Ina suit for specific performance of an agreement to convey 
certain property, the contract, which was in writing was admitted by the 
parties, but the defendant alleged that there hud been an understanding 
verbally come to that, if he re-paid the considcration-money with interest 
&c., to the plaintiff within two years, the plaintiff would re-convey the 
premises to him. Held, that the defendant could give parol evidence to 
supplement the written contract, and show that it was intended to bea 
mortgage and not an absolute bill of sale. 8 B, L. R. 89. 


425, Parol evidenco cannot be admitted to contradict a deed except 
where fraud, mistake, surprise, or the like is alleged. W. R. 8. N, 58. 


426. Parol evidence is not admissible to alter or vary a written docu- 
ment, even if the inadequacy of the consideration and the conduct of the 

rties show that the transaction was different from what appears in the 
justrument or writing. 3 B. bh. R. A. J. 83. 


427. Parol evidence is not admissible with a view to establish the 
liability of principals whose names have not been disclosed by an agent 
in signing a promissory note. 3 W. KR. 140. 


428. Poral evidence is not admissible to vary a deed of sale so as to 
make it a mortgage deed, whether as against a party to the deed, or as 
against an innocent purchaser from the person in whose favor the deed 
‘was executed. 6 W. R. 111. 


429. Where an instrument is on the face of it a conveyance or deed of 
aslo, it is not open to the party who executed it to show by purol evi- 


the intention of the parties was that it should sot operate as 
a sale or ounveyance. 12 W. kK. 264. . . 4 ae 


430. Ina sait bya Purda lady to set aside, a bill of sale, exéeation 
of which by her hal been obtained by collusion and fraud, thé’ Curt 
admitted parol evidence to show that tho bill of sale was infead ~~ 
her td operate only ag a mortgage, and to vary the rate of interest 
in stipulated for. 1 BLL. RO. J. 28, ae 


431, Inn suit ina Small Canse Court to onforce a written agreement, 
the defendant has aright to set up andaddnce parul evidence to. prove 
such a state uf facts as would show that the instrument did not corregtly 
set forth the terms of the arrangement between the partios, aa would 
justify the Coart in its character of # Court of Equity in amending the 
agreomeut in a suit for that express purpose. 12 W.R ” 


(Received by consent.) 7: 


482. Where both parties to a sit adduce  caleulations made in 
ng villages as evidence to establish their respective cases, they 
implicdly consent that the calculations, although not strictly legal, shall 
constitute the materials upon which the Court isto act, and they are-not 
adterwards to object to them in special appeal. 10 W. Ik. 139. 


EVIDENCE (Recorded in an Ex-parte case not admissible in new Trial), 


4 


433, Wherea Court of first instance sets aside ita own 
jodgment and after a new trial, in which it takes fresh evidence as Well 
as admits that originally recorded, again gives plaintiffs a decree; i is 
the duty of the Lower Appcllate Court to inquire under soetion 87 of 
Act IL gf 1807 whether, independently of the evidence originally record- 
od, there was sufiicient to justify the decree. SW.L. 499, ..... 


of). 
434. Where evidence has been taken byan Appellate Court-in, the 


presence of parties or their agents, itshould rot be rejected on apnenl 
merely because the Court omitted to record its reasons for admitting it. 


(Relevant.) 


If w plaintiff's mool-tear expresses his intention at the first Hear- 
_ of the case to rely solely onthe defendant’s evidence, and” eet not 
to call any other witnesses than the defendant‘on the plaintiffs "Behalf, 
heis not debnered from afterwards changing his intention: and«(as long 
as the plaintiff’s case ig mot closed) addacing any roleviet eviddnes he 
may think proper. dW. R. 263, - oa ais? iy it! 
ian co ee) 
ene 
secomlary evidence is admissible tnithe plagexest pri- 
mary, isa question fot the determination of. the: Court wilich «tales the 
on its merits ; but sach determination is opeh td apicinidip peak: if it 
oe avidenceatall, or-without evidence legally »-enBicient. 
* olf. ‘ aT Sa feed hate “tpt cy PA 


#, 


£ 
¥ 
+ 


&8 gvipexce.(sxconpagy ). P, VI. 


437. With-respect to the admissibility of copies of Grants or 
evidence, the practiog in the Mofusail Courts differs. from the. proce- 
ite in land,.and is net goyerned by the strict rules which. there 
veil, when the question is, whether acopy ought to be submitted tu 
jury; but it is the duty of the Judge before admitting a 
copy, of an original dvcument as evidence, to consider what weights and 
‘value should be given to it, and to test its authenticity by satisfyin 
” hireeelf, thet the grounds for not producing the original are well found 
‘@o as to lent in the copy as secondary evidence. 


copy ofa copy of an original Sunnud, registered, and proved in 
another suit, admitted as evidence. 14 M. I. A. 483. 


438. Where a docoment is named by a plaintiff as the best evidence 
in his favour, he ought not in its absence to be allowed to give any 
other evidence until that ducument is accounted for. 21 W. R. 262. 


Until a party hns exhausted all the means prescribed by law for 
eoupelling a witness to produce a document known to be with him, and 
0 long as the original is procurable, or its loss not satisfactorily account- 
ed for, seoundary evidence cannot be admitted. 

In caaen of adoption, careful scrutiny is necessary. The party seeking 
to eateblish an aduption, is bound to produce the best evidence prucu- 
rable. The rule by which the validity of such document mny be tested, 
"tem poraneity of execation and publiuation of the deed of permission; 

» in the absence of this test, all the cirenmatances bearing upon the 
id deed, and all the probabilities fur and against its genuineness, 
be thoroughly considered. 


In this case the plaintiff claiming to succeed as an adopted son, having 
made every reasonable exertion to trace the missing doonmente where- 
on bis olsim rested (in which he haa failed), and being himself not res- 
puusible for their disappearance or present non-appearance :—Held, that 
pick it grouuds were made out fur the sdiausion of secondary 

ence. 


The fact of the adoption, and that it was made with dae regard to all 
necessary ceretnonies, being admitted without question and the fact that 
it took place in furtherance of a pewer to adopt being (in the absence 
of the original dooument) inferrible from the acts of the parties most 

in setting aside the adoption the plaintiff's adoption and eonse- 
quent right of sncosasion were upheld. 

ripeness sag pv nae ive mother, 
neat personally, bat as guerdian o gon, not for a personal 

bat for payments made by co-sharers of Government Revenue on 
ercount of the adopted son, to preserve their joint property, rt wig as 
ageinet the adopted ea, the on-sharere being entitled to look fur. the 
mmoucy a0 paid by them, to the eatate which has benefited by eneh pay- 
mente. the extate is wot liable for a debt without satisfactory 
pivot thet the debt ia ether than personel, the mere recital in the boad 
af the fur which the money was required not being sufficient 
pruof that such was thé case. 1 W. R. 146, ; 


F 


gvipaycn { sevenpant).. 


440. Where the Lower Appellate Court the 

proving Riad ytiispe epee s agar oer brbi apes peek thy acer) 
search, that Court was held to have dusc right in acospting aseecoudity 
evidence the authentioated copy of an autheutioated copy of that 
cument. 18. W.R. 228. 


461. Seooudary evidence of the coatenta of a dvocument 
where the Court is satiafied that the ducumunt has been lest, and 
such a case it is open to the Court to receive oral evidence of 
transaction invelved, and it is uot necessary to insist on the production 
of a certified copy. 22 W. R. 303. 


442. Semble.—Copies of ducnments, for the originals of which no 
ee given of search, cannot be received as sevondary evidence. 
M. I. A. 19. 


448. Aa objection to the reception of secondary evidence ia pro- 
periy made in the Court of first iustanoe, but canuvt be allowed 
in any appeal Court. 12 W. R. 33. 


444. Secondury evidence cannot be given of a loat instrament requir- 
ing a stamp which was nut stamped. 4M. H. it. 312. 


445. Where the defendant denied a mortgage to his father net ap by 
the plaintiff, the latter was held st liberty tu give seoundary evidenes of 
ite execution and contents. 5 B. H.R. H. J. 176. 


446. Ina suit to redeema mortgage, it was proved that the mortgn- 
geesand their assignee had fraudulently deatroyed the deed by whirh 
the property was mortgaged. Held, that the mortgagves could not be 
tbe ager tw prove the coutenta of the deed or the amount of mortgage 
by recondary evidence, and that the representative of the mortgn- 
or Le allowed to reouver the lands without any payment. I B. 

. RK. 177. . 


447. In anit brought by A, to recovera half-share in certain an- 
cestral land, which he slined first by right of inheritence, and secondly 
under a deed of settlement executed by the other half-share, B, since 
deceased, Ha ee of B answered that ie heals A the an sg es 
assigned for the support of as woxque by B’s father; aud the Lower 
Appellate Court fou that it waa so, and reversed the of the 
Movunsif, who had allowed A’s claim. Held, on special appenl, that 
the document relied u ax cresting an endowment hed heen im- 
properly admitted in evidence; it being only a onpy, and the ahnenoe ‘of 
the original nut having been accounted for ; the Court further obsspv- 
ing thatthe document only purported tu bea mortgsge, nad did not 
create any religions endowment. 0 ee ee 
And, on the auit being remanded, the lower Appellnte Court’ found” 

reason to alter its former decree ; the absence of the original 1 

deed, exeented in A. D. 1434, having been accounted for end 

deed, bearing date A. D. 1848, having been prodaced, hy «hich B's fr- 
ther asi the whole of the land in dixpate to the jamat uf. the ecom- 
yuunity us trustees of religious property :— Held, on second special ap- 






36 


fs 


ev itthed (Weeder ): P. V!, 


@ deed oF tae eae Rte pat tite: thathcidtible tt evi. 
nig at the od of T83 : er yt ‘mortghye, the eeprity ‘of 
nwa YOu lost, Rotwittishttthgy thy athite ‘oF “the” ‘oMmtition 
ity Was’ to bo Gehsidetied “ae suld {ft the Htort gage’ debit wis 
A D. 1840. 3B. H.R. A. Jt 460. 
3 


gn _ The defendant byhis lite exe- 
The plaintiff, in his reply, stated 
ag oe and prayed leave to putin evidence @ régistered 
copy theteot, which the Corirt allowed; and, at the aime oO 
the fragments of the original to be produced. 
od the fragmenta, and, under section 11 Madras Regulation XVII 
, pat in as evidence a registered copy of the bond. He called 
Witnesses to prove that the fragments produced, formed part af the 
orignal bond. ‘The Court admitted the registered copy as evidence, and 
found for the plaintiff. Tho Judicina} Commitfes of the Privy Seencil, 
on A ppeal, reversed this finding, on the gronnd that the registered copy, 
in the absence of satisfactory evidence of the destruction of the origi- 
swyl.houd, was improperly admitted as secondary evidence, 3 M. I. 
A. 156, , s 


“Where an original document is not said to hace peen, jost or 
destroyed, the proper foundation is not laid for the admission of secon- 
dary evidence: if the party interested in its production appeara, after 
diligent efforts, to have had difficulty in prodacing it, the Court onght 
tu give him more tino, or give his epponent notice to prodnee the docu- 
ment, if it is under the Iatter’s control. 11 W. R, 228. | 











460. Where a Court is satisfied that a deed was executed and 
lost or destroyed, it should recoive secondary evideuce of the con- 
documentary or oral; aud it is not necessary that the witmesses call- 
ed in to give oral testimouy should be attesting witnesses. 10-W.R. 


Where a party obtained a decree which. was appealed from, and 
in transit from tho first to the second Court the record was.irregoverab- 
ly lost, the High Court direetud the Lower Appellate Court te receive 

- evidence from both parties. of the papers which made up the 
_- record, or, fmling this, additional evidence under section 355 Act 
VILE of 1859. 7W. R18. ee : 


Where a Judge is satisfied of a plaintiff's inability to produce 
an sil pottab on which he relies, he ought to allow sevondary evi- 
to be given ofthe contents of the document; bat he ahonld be 
_ , on reasonable grounds, that the evidence gives a trite Wersion of 
its contenta, and he should require sufficient evidence of the execution 


of the.pottah, 9 W. KR. 248. 


oe 
' 453. The fact thata pottah on which a plaintiff’s title is based bas 
unt been registered, and therefore caunot be uaed by reason of the Ke- 
gistration Law, is net a good ground on-which a Court would be justified 
in admitting sewondary evidence. 21 W. BR. 307. 


When the original of a deed relied on by the plaintiff was at 


}, and plainti®:was only 
evre@mance of the defendant, the we 9.2 
ahjehhecould have recourse in lien-was. held to be an wu- 
thenticated copy filed in anether case by the defendant herself; and, as 
kuch copy could not, under the ordinary rules of Court, be removed 
from the custody of the Judge, it was held that there in no rule of law 
in Indian Courts of Equity und good conscience to prohibit’ ‘the ‘recep. 
tion of x» copy ofeuclt copy under the cirenmstantes, I] W. R, 3a. 


469. Jt is not enpugh:for.a party desirous of alduciag secondary. evi- 
noe of the coutents of a ducument which aught to have been 

ed, toshow that he cannot produce it, becauscit is not registered ; 

mist show that its nou-registration was not due to any fault or want of, 

diligence on lis part, or he must show that fhe part? Aguinst wiht ha 

ft» use it was guilty of such frand in the matter of uon-repictra- 

that he cannot be allowed to object ou that ground t the pro- 
duction of the secondary evidence. 9 W. KR. 628, © a oa 


456, Tn asnit for rentand damages in which 
able is in issue, it is incumbent onthe Judge to require the plaintiff to show 
that in past years the defendant has paid what the plintiff is now de- 
vmauding ; aud for the purpose of proving these past payments, the best 
evidence is réquisite, secondary evidence being only ‘admissible when tho 
absence of primary evidence is satisfuctorily accounted for. 2 W., 
Act X. 4h. : ! an. 7 


407, Where ina enit for dower the original Fabinnamah which is 
the basis of the anit} cannot be produced, its non-prodnaction mast be 
most antisfactorily accounted for, or the decd inust be proved by secondary 
evidence ofa reliable nature. 11 W.R. 05, 


458. A written contract can only be proved by the production of the 
wrifing itself, and if the decument ia inadmissible fram want of reqris- 
tration, no secondary evidence of the contract can be received. 8 B. H. 

A. J. 


459. A deed of sale is not a document of which a certified copy 18 
permitted by law to be given in evidence, tf. ¢. tobe given Baer 
first, instauce, without having been imtroduced by other 
. RK. 303. 4 


469. Ina suit in which plaintiffs chiming as heirs of a 
Hindu, sought to set aside an adoption effected by the widow as with- 
out authority and otherwise improper, the fitawer Aippelinte: 
that the onteduy with the pluintiffs to ‘prove their affirmation 
te the adoption: Held that as one of the witnemesg to tre 
was convicted cf perjury, the plaintiffs were entitled to aa opinion from 
the Judge as tothe genuineness of that: document, and -unless the 
defendant’s case in that respect cuuld be established, the plaintiffs would 
eutitled to a decree. 


€3. BXAMINAaTION {OF DEFENDANT ). P.VI. 


| Held that although the fact of the adoption having teken place, 
six years having elapsed, might reader title ovidence aufficient, thane 
circamstanves would not warrant tho acceptance of sespicions 

which was open to question. 24 W. KK. 107. 


BVIDENCE Taken by Civil Ameen.) 


453. Where » Principal Sudder Ameen had depated a Civil Ameen 

. $0 inguire into the fact of session instead of heari the evidence 

on the point himself : Held. that even if the Principal Sudder Ameen’s 

order Was (aa sig the deputation of the Ameen was legal, and the 

evidence ken y the Ameen was legal evidence, to bw considered on 
 Raowg merits. 9 W. BR. 495. 


MVIDMOM (Taken on Commission). 


463. ‘Tho deposition of a wituess taken on commission is not inadmis- 
lage meen evidence is given in the absence of the other side. 10 
. BR. 287. 


BVIDENONW (Tender ef.) 


468. Where in a suit for confirmation of possession, defendant pleads 
in special appeal that he had no opportauity to adduce evidence, he 
roust show that he tendered it and that it was rejected on the ground al- 
leged. 11 W, R. 248. 


EVIDBNCHE (Tendered by Party whose case has been closed.) 


464. It behaves all Courts of first instances to take care that a party 
toa suit whose case has been fiuished is not permitted, withont goand 
runaon, to mend that oase by frush evidence nfter his adversary has suc- 
cevded in impeaching it ; evidence given under such circnmstances 
moat always be in the highest degree untrustworthy. 8 W. R. 462. 


[ATION ( By Commission). 


465. The examination by commission of a purda nusheen woman ia not 
necessary where she can be examined in Court in a palkes or otherwise 
on @ preper identification. 18 W. R. 23). - 


(Commission for--of Witnesses). 
A commission for the examination of a witness, at Mandaley, 
can enly iseue from the High Court. 


The consent of parties is not requisite to the admissibility of evidence 
taleen under sach commission, if the examination have been upon cath or 
affirmation. 2B. L. R. A. J. 73. 


PRAMIN ATION (Of Defendant). | 
7. Where plaintiff rested her claim aolely on the depnsitian af the 
defendant, to be taken by his placing his hand on a particular text-of the 
koran, and the defendant being examined tlid not prove the claim... ‘:-«. 
Held, that the Lower Appellste Court very properly examined: “the 
oe in the way and wanner seuctioned by the procedure 
ourt, 


r 
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- Held, ton, that the Lower Appellate Court was not right in allowit 
aintiff to examine furthor wituceses and to re-open the case. 10) 
. 284. 

(Of Parties). 


468. Judges enjoined to see that the parties have been properly exa- 
mined according to law, that the partic.lar issues arising vut such 
examination are laid down, and that both parties have full oppurtunity 
to adduce evidence upon those issues. 4 W.R. Act X. 42. 


469. It ie the duty of a Court to elicit by examination of the parties, 
all the material facts which do not appear in the plaint or written state- 
ments, to frame distinct issues, and to dispose of them precisely. 4 
W.R. Act X. 48. 


BXAMINATION (Of Witnesaes). 


470. Evidence given when a party never had the opportunity either 
to examine or to cross-examine the witnesacs, or to rebat their testimony 
by fresh evidence, is nut legally admissible for or agniust him, unless be 
consents that it should be so used. 9 W. R. 587. 


471. It is the bounden duty of a Court, unless where it sees that 
there is a clear intention to delay or obstruct justice, to examine all 
witnesses whom the parties wish to be examined. 17 W. R. 172. 


472. Itis not imperative on a Lower Appellate Court to examine any 
namber of witnesses a suitor may ask to have examined, and the refusnl 
of the Court to do so is not a ground for special appeal. W. B.S. N. 269. 


473. When witnesses under examination make statements which are 
contrary to statements previonsly made by them, the Court onght to 
draw their attention to the contradiction ; but an omission to do se 
dows not make the judgment bad in law. 24 W. R. 312. 


474. The examination of a material witness of the Aine if im the 
absence of the defendant, his vakeel having been removed and no other 
vakeel then acting for him, is such an irregularity that if objected toat 
the proper time would be fatal to the reception of such evdence. Bat 
where no objection was urged during the trial, or until an appeal was 
interposed, Judicial Committee held that the objection come too late, 
and could not be sustained, as, notwithstanding such irregularity and 
miscarriage, that fact did not taint the whole proceedings so ae to pre- 
vent the plaintiff recovering eer the other evidence which was -saf- 
ficient to establish his case. 6 M.I.A. 233. | 


475. A Lower Court having allowed — of the _Titnesees of the 
plaints iff to depart without taking their evidence, the plaintiff objected to 
ste taking the evidence of more of the defendant’s witeasess than of his 
own. i this, thé Coart allowed some of the defendant’s witnesses to 
leave the Court without examining them. The case was remanded for 
exemtiantion of all the rewaining witacwes ends fresh decisiun 12 W. 


— 


ie 


G4 yamity (vsace). - P.VI. 


-BXAMINATION (Of Witnessce ae Parties ). : of 


476. A defendant cannot be deprived of his right to emnmon a 
plaintiff tu give evidence by the Court examiving the plaintiff's 
4,.W.R. Act X. 5). . 


e 
’ 


{Of Poaseasion ), 


477. A atatement by a witness that a party is in possession id, in 
, adinissible vvidence of the factthat such party was # 
L. Rk. F. B. 97, , 


BOOKS. . 


The account-books of a Factory regularly sworn to by the 
manager are legal evidence of payment of rent. 2 W.R. Act X.. Fa 


479. Factory books cannot be used as independent primary evidence 
of the payment to which the entries refer. 23 W.R. 27. bi 


FALSE 


480. Applying a principle laid down by the Privy Council that, in this 
country, a whole case, if good, should not be dismissed because the 
plaintiff has foolishly and wickedly relied in support of it upon false 
evidence, the High Court held that a Lower Appellate Court was wrong 
ju disuissing a case ( which had been decreed by the tirst Court) hecause 
the copy of a Avhaluh tiled by plaintiff was found to. contain signatures 
‘of witnesses purporting to be subscribing wituesses, which had -been 
added to the original deed, although plaintiff’s possession was admitted, 
and the only question was as to the character of that possession. 19 W. 


481. In a prosecution for, false evidence, there must be some speci- 
fio charge of making sume particular and specitic false statement, and 
direct. and distinct evidence that each specifiestatement is false. 

5. N. 15. ‘ af 


Inn oase of 
be the Magistrate was put in to prove what . the 
The document waa not interpreted to the. accused in 
_ in which it was given or whieh he upderatood ; wns 
it read over in accordance with requirements of section 339 Onde of,,Cri- 
nunel Procedure.in the presence ofthe person them accused: ....: 
Held, that the English record :of the Magistrate was not legakevi- 
dence under the Bvidenco Act I. of 1872 8S. 91, of what the risouer 
enid before the Magistrate, 23 W. R. Cr. 28. are 
FAMILY USAGE. a as Cer wt 
483, Bombey Regulation IV of 1827, Section 27:44: :@yhhpewss no 
__ won on the Court, in she absence of : diy Hilegation édstheuplend- 
of Gaumily Ce eer to cal) for-evideaws of suchas: 6 M. 
1A. 448; 4W. RP. OC. 94, as 


t Wa 


65 


484, Tho finding of a Civil Court as tothe excention of a will is not 
' ive evidence on the point, if the question of its execution 
not a material issue in the suit. 12 W. R. 87. 


Where plaintiff and defendant respectively put in as evidence 
different portions of the proceedings ina former suit, and fonnd ar- 
guments thereon, the Court is bound to use them all as evidence. 12 
W.R. 87. 


486. Inn former suit by A against his agent for an account of the 
‘collections of a certain share inland. B intervened and was made 4 par- 
ty. In that suit the Court declured A to be the Zemindar, and as soch 
entitled to the rents avd to an account: Held, that that finding was 
binding against Bin a subsequent suit against him by A for recovery of 
the same share. 14 W. R. 165. 


487. A finding in a former suit, in which the question was tried bet- 
ween all the parties to the present suit, was held to bo admirsible ar evi- 
dence in this suit under the Evidence Act S. 13, althongh the plaintiffs 
and defendants in the present suit were in form co-defendants in the 
former, 22 W. R. 457. 


FINDING (By Criminal Court.) 


488, A Civil Conrt cannot rely on evidence taken in the Criminal 
Conrt, but is bonnd to record ita own evidence and come toa determi- 
nation on the evidence taken before it as to the fact found by the Cri- 
minal Court. 12 W. R. 477. 


FINDING (Of Fact). 


489. The finding of a fact by the Lower Appellate Court npon. evi- 
dence, a portion of which was inadmissible, is not anch a finding of fact 
as cannot be interfered with in special appeal. 3 B. L. R. A. J. 288. 


FORGED DOCUMENT (Production of—by Party.) 


490. The production in evidence of a forged document by a party 
to a suit does not relieve the Court from the duty of examining the whole 
evidence adduced on both sides, and of deciding the case according to 
the truth of the matters in issue. 2 W. R. Act X. 99. 


FORGERY. 


491. Where a deed has been proved and attested in dae form, * 
Court is not justified (without any evidence of its fabrication) in finding 
from such circumstances as inadequacy of the consideration-money that 
the deed has been fabricated. 

Where a person aska to have a deed which is said to have bean exe- 
cuted by him declared to be a forgery, he ought to presen’ himself for 
examination. 20 W.R. 18). 


492. Ina question involving the genuineness or forgery of an i 


P, Vi, 


ment sued upon, which the Courts in India had opportanity of pergon- 

ally eepernne, and held genuine, it is necessary that the evidence im- 

iching the document, be clear and strong to justify the Appellate 
Jourt reversing the decree appealed frow. 


Cirenmatances in which the Judicial Committee upheld a Bond im- 
pesched as a forgery, aud reversed the concurrent decrees of the Zillah 
and Sudder Courts in Iudia. 7 M.1.A.207; 5 W. R. P.C. 3. 


FRAUD 


493. Mere speculation and probability will not in law support a find-- 
ing of fraud. Whore «# party puts forward a charge of collusion with 
a view to defrand, it is incumbent on him to sapport it by evidence toa 
certain reasounble extent: e.g., where a party admits that an instrument 
which, on the face of it, appears to deal with the property is written or 
signed by the owner of the property, he can only get rid of its effect by 
showing facts which would establish fraud in its inception, or show 
that wis vot intended to be uperative according to its purport. 22 
W. KR. 124. 


FUNCTIONS (Of Amecn.) 


494, Where an Ameon’s duties are expressly confined to s compari- 
son of the land with the chittas, any evidence tnken by him contrary to 
his instructions cannot be looked at. 24 W. R. 208. 


G. 


GAZETTE (Government.) 


405, Under section 355 Act VITI of 1859, the Government Gazette 
coutaining the advertisement of sale, and a printed paper purporting to 
be the conditions of sale alluded to in the Gazette, and issued from 
the Master’s office in the name of the Muster, were admitted in evidence 
to prove the actual conditions of the deed of sale. W. R. S. N. 50, 51. 


H. 


HAND-WRITING. 


496. When it becomes necessary to establish the genuineness of a 
writing, the testimony of the writer or of some person who saw the pa- 
per or signatue written, is not,asa matter of law, the only mode of 
proof. Evidence as to the similarity of hand-writing ix just as good in 
pt of oe as the testimony of the subscribing witnesses. 13 


497, Where the Judge of first instance donhted the anthority of a 
deed, it heing written on two pieces of stamped paper of different dates, 
held under the circamstances, not to bea proper deduction. 

Where evidence could have been adduced, and waa not, as to a band- 
writing beiug forged, aud the Judge by comperivon with other 


(arvixa evrpence). 67 


hand-writing helt it to be a forgery, such findi : ved o 
B.L. R. PC. 490. rgery, such Huding was disapproved of. 8 
I. 


IDENTIFICATION. 


498. Where witnesses qnestioned as to the identity ofa bond pot 
before them, simply attest their own signatures, their evidence does pot 
legally establish the bond. 12 W. RB. 329, 


INCOME-TAX PAPERS. 


499. Where the accounts of a mortgagee who has been in poweasion 
are being taken, his Income-Tax papers are inadmissible ae evilenee 
iu his favor, though they may be used against him. 9 WLR. 273, 


INSTRUMENT (Apparently altered and suspicious ) 


600. Inan ordinary case the person who presenta an Nestiepeetiyeuees 
which is an essential part of his ease, in oan apparently altered and aue- 
picious state mast fail from the mere iifirmity or doubtful complexion 
of his proof, unless he can satisfactorily explain. the existing state of 
the document. Bat this rule admits of exceptions, if there be indepen. 
dently of the iustrament, corroborative proof strove enough to rebut the 
presumption which arises against an apparent aml prestuunblo tulsifier uf 
evidence; and such corroborative proof will be greatly strenethoned if 
there be reasou to sappose that the opposite perty has withheld evie 
dence which would prove the original condition and luiport of the sun. 
pected ducament. TW. R. PLC. 30. 


ISSUMNUVISEE PAPERS. 


S01, Former decision rejecting isaumunrisce papers, which were not 
astisfactorily proved, as conclusive evidence of a putnecdar’s tule to land, 
adhered to. Tf properly supported and proved, such papers nro only 
prima facte evidence, until rebutted. 9 W. RR, 152, 


512. Inasnit by a purchnser of a putniast # sale for arrears of 
rent to enhance the rent of the ghatwal under Regulation VILL of 
1819, held, that ixsnnnremsce papers for 1811-1512, stating that the amoung 
held by the ghatwal was 200 bigus, did not entitle the plaintiff te 
enhance the reat of the surplus over that 1% bigasin the fave of te« 
tisfactory oral evidenoe of loug uninterrupted possession, 8 BL 


Pp, C. 5)4. 
J. 


JUDGE ( 


When a dadge gives evidence he should be sworn like other 
~~. R. 252. | 
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JUDGMENT (Agsinst other Partics having similar interests.) 


$94. A judgment in another case is of itself insufficient evidence 
against a party who had no part in it, even though his interests may be 
ole similur natare to thove of the person then suing. 1 W. R. 270. 


JODGMENT( Concurrent), 


505. When a plaintiff sues for confirmation of possession and seeks 
a declaratory decrec, he must make out his title affirmatively. If the 
Indian Courts agree in holding that he has not done sv, even though the 
High Court may not have attended to the depositions of materiral wit- 
nesses, the Judicial Committee will not distrub the decision of the High 
‘Court. 19.W. K.P. GC. 1. 


JUDGMENT ( Ex-parte ). 


A judgment adduced as evidence is not to be rejected merely 
on the ground of its having been ez-parte. 1Q W. R. 257. 


JUDGMENT (In another caso), 


507. A judgment in a case against the samo defendants, where they 
raised the same contention as at present, though not conclusive evidence 


against them, is admissible as evidence for what it is worth. I4 W. 
K. 201. 


$1’8. Plaintiff instituted two suits, one against S. and the other 
against present defendant. The suits were tried together by the 
Sabordinate Judge, and dismissed. The one against S came up in regalar 
appeal to the High Court ; the other (the present one) was heard in 
appeal by the District Judge, who applied the judgment of the High 
Court in the case of S as evidence against the present defendants. Held, 
that this was wrong, and that the dudge ouglt to have decided the case 
upon the evidence on the record. 22 W. R. 538. 


JUDGMENT ( In Former Suit ), 


5)9. Except in mattors of general interest or publie rights, a verdict 
I & previous suit, to be adunissible, must be between the same parties 
or parties through whom the purties actually iu litigation claim. @ W. 


R. 232 


510. The judgmant in a former suit against the same defendants in 
reapect of the sane subject mutter is admissible, though not conclasive, 
evidence against the defendants ina subsequent suit brought against 
them by other parties. 6 B. L. R. “* 


Slt. A judgmont ins former suit against plaintiff, to which de- 


fondant was no party, is not evidence between the parties to a present 
“ 8 W. R. 422. 


512. The jwlgment in a suit in which the cousin of a former manager 
sur lica fie vietibion of certain villagas, some of which were included 
in the peossut sat antl in which it was decided that the manager 


JVDQMENT ( OF INFERIOR court ). 6 


manager and not owner, was held by Innes, J, (Kindersley, J dubitante} 
to be a decision upon a question of public right, and was recievable aguines. 
the defendant. M. H.R. 306,307. 


813, Ina suit for declaration or confirmation of plaintiff's title to the 
offive of odhikaree of the Difloo Sastur alleged to be situated at Nowgong, 
where defendant in his written statement claimed to be the odkikarea, 
and alleyed that the head-ship was situated elsewhere, the dofendant 
was held to be asserting a title adverse to plaintiff sufficient to justify a 
declaratory decree. 


Held that in determining the right to the odhikaree and the cnstom or 
rule of succession to the office, previous Judgments or decrees involving 
instances in which the right and custom in question had been success- 


fully asserted, were admissible as evidence under the provisions of Act 
1 of 1872 5. 13, 20. W. R. 345, 


514. By adecree brought by A against a widow oar heirers of her 
husband to set aside alienations by her and establish A’s right as re- 
versioner, it was declared that A was reversioner. Subsequently B. ( who 
was not a party to the former suit ) sued to have it declared that he, and 
not A, was the person legally entitled to succeed on the widow’s death, 
Held that the judgment in the former suit was not (upon the ground 
of its having been made in a suit bronght against the widow when 
holding the estate as heiress ) admissible as evidence against the plaintiff 
B in the second suit. 


The suits to which the Privy Council intended to refer in the 
Guaga case (2 W.R. PLC. 31) ave suits in which the title of the 
settler or the validity of the estute tail has been in issne, and not to auits 
against the tenant-in tailin which a question has incidentally ariseu 
and been determined as to who was the remainderman entitled to suc- 
ceed upon the termination of the estate tail. 7 W. i. d 


JUDGMENT ( In Resumption Suit), 


515. In a suit for lands claimed as originally belonging to a Inkhi- 
ra) holding of plaintiff’s ancestor, which had been resumed by the ze- 
mindar, who afterwards caused it to be sold in execation of a decree aa 
the lakhiray of his debtor, it was held, that the judginent in the re- 
sumption suit was no evidence of plaintiff's title as agaiust the auction- 
purchaser (defendant), who had been uv party to the suit. 10 W. R. 192, 


JSUDSMEME (Of High Court.) 


516. Inasuit for arrears of rent from a putnidar, where plaintiff 
stated that he had onan allegation made by defendant that a daenity 

f had taken place in her house, allowed her an abatement, but finding 
from a judginent of the High Court that no such daonity had taken 
place, he claimed fall rents. Held that the High Court’s judgment wan 
adinixsible, with a view to ascertain the truth of plaintiff’s case. 


JUDGMENT (Of Inferior Court.) " 
Held, that the judgment of s Moonsiff’s Court (confirmed by 
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the Lower Appellate Court) in a suit for arrears of rent, as to the vali- 
dity of the same leasea which plaintiff there set up, aud of the same 
moukurauree pottah which defendants then brought into Court, was not 
conclusive evidence a the present case for though an infertor Court 

‘ has jurisdiction to try every matter which is necessary for the adjudi- 
cation of the point in contest before it, its decision is not final as re- 
gards other fucts nut in contest befure it. 13 W. BR. 129, 


JUDGMENT (On Compromise). 


518. Where a suit wasdisposed of according toa compromise, of 
which the judgment set out the terms in the form of a recital: Held thas 
the judgment, though not in the ordinary form of a decree, was the re- 
re of a transaction by which the rights of the parties were recognized, 
ond was therefore relevant as evidence under the provisions of Act [ uf 
1872 S$. 13. 23 W. RK. 162. 


JUDGMUNT (Roliance by Plaintiff on—subsequently reversed). 


519, Where the plaintiffs in these snits appealod in both the Lower 
Courts to the judicial determination of a previons suit as evidence in 
their favor, and embodied it in their plaints as being a material parti- 
cular of the cause of action which they proposed to establish, they were 
not allowed in appeal to the High Court to object to the reception by the 
Lower Appellate Court of the Judgment in question as evidence in the 
present canse, on the gronud that they were not parties to that case, 
although the dudye, on review, reversed the judgment he had already 

assed in favor of these plaintiffs, on the strength of the decision of the 
igh Court which reversed the Judgmentin the previous suit on which 
the plaintiffs had relied. 8 W. R. 492. 


JUMMABUNDEBR. 


629. Where it is shown that the jummabundee has not been acted on, 
bat is a statement of that which is pot ip accordance with the facts, such 
Jtmmabundes cannot be considered as evidence upon which a decree 


should bo based. 2 N. W. P. 2. 
JUMMABUNDEE PAPERS. 


521. Jummabundee papers can never be treated as independent evi- 
dence of any contested fact. 9 W.R. 451, 


$22. Jummabundce papers cun be used only as corroborative evidence. 
6 BLL. R, App. 62; 14 W.R. 475. 


papers filed bya malik in butwarrah proceedings to 
which the teusnt is not necessarily a party, cannot be used as evidenee 
aguiust such teuaut ina suit for arrearsof reut. 20 W. KR. 171. 


624. Jummabundee papers for the year in respect of which rent ix 
el, made out by the officers of the person claiming the rent, cannot be 
evidence of his right to that which they set torth ; thongh the evidence 
of the patiwarry (us being the officer usnally charged with the duty of 
_ the reut) as to the amounts collected iv previvas 


WASIL BAKES PAPERS. 71 


roborated by the jrmmahundees of those years, would be conclusive in 
respect of the claim. 20 W. KR. 142. 


JUMMA WASIL BAKEE PAPERS. 


525. The beat evidence is required to prove adacnment so naturally 
open to suspicion as a jJumme wanil bakee paper. 5 W. KR. 242. 


$26. Itis doubt{nl whether, under section 43 ActILof 1885, jp 
wasil bakes papers are admissible as corroborative evidence. 8 W hk 328, 


527. Juma wasil bukee papers are at the best corroborative evidence, 
not independent testimony. 


Queere.—Can such papers be dealt with as a “book” or be deacribed 
ac ‘kept in the regular course of business,’ within the meaning of 
section 43 Act Il of 1855. 8 W.R. 464. 


528. Jumma wasil bakee and nekasee papers, though corroborative ovi- 
dence against tenants, cannot be admitted a8 ayainst a party holding 
under an adverse title. 11 W.R. 165. 


Jumma wasil bakee papers ought not to be regarded as anything 
elxe than “ books proved to have been regularly kept in the course of 
business”? and by section 43 Act ID of 1855 they ure “ adinissible aa 
corruborative, but not as independent proof of the facts therein stated.” 
They are consequently insufficient by themselves and without indepen- 
dent proof to rebut the presumption which arises under section 4 of Act 
X of 3859 in favor of adefendant who has been found to hold lands at 
a uniform payment of rent for more than 29 years. 8 W. RK, 280, 


539, Heldin a suit for enhancemont of rent, that jwmma wasil 
papers, when produced by the Gemindar at the citation of the defen. 
dant himself, were not merely corroborative, bat, under section 4 Act X 
3659, good and sufficient evidence as against the latter in rebutting the 
presumption under section 4 Act X of 1859. 10 W. R. 


531. In asuit for enhancement of rent a collection account or a 
jumma-wasil-bakee filed mnuy years previously by the plaintiff's pre- 
decessor in a suit to which the defendands are not parties is not per 
se evidence for the plaintiff that the defendant’s predecessur held at the 
rates of rent mentioned therein. 

Semble that, if proved to have been regularly kept in the way of busi- 
nesx, the paper might have been put in as corroborative evidence under 
section 43 Act II of 1855, or might have been used by the writer thereof 
to refresh his memory under section 40. 

Semble that, if it were shown that the writer was dead or conld not be 
found, the original might have been put in evidence ander section 39. 

Semble, that series of collection accounts or jumma-wasi!-bakee papers 
appearing to be regularly kept may be evidence and entitled to credit 
on the same principle as other conteraporancous records made and kept 
by the party producing them in the ordinary course of his business. 
7W. RT 
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K. 
KABULEUT 


$32. Habnulenta proved in the ordinary way as to their gennineness 
ought ty have due weight given them, even though not filed so clearly in 
the litigation as the Judge would have expected. 9 W. R. 453. 


} Snit for kabuleut at. an enhanced rent: Held (by Norman, J.,) 
that the Judge was not at liberty to reject as matters which he could 
wholly leave out of consideration, nny of the evidence before him in a 
case whero the witnesses were unimpeached in their general character 
and uncontradicted by any testimony on the other side, and where there 
waa no improbability in the facts wihch they related, and that the probative 
force arising from concurrent testimony wus the compound ratio of the 
probabilities of the testimonies taken singly. 


Held (by Seton Karr J.), that as there was a break of 3 years in the 
period of uniform payment which would givo rise to the presumption of 
uniform holding from the time of the Permanent Settlement, the Indge, 
instead of accepting the dakhilas merely because they were not denied 
by the plaintiff, should have found whether the dakhilas were sntisfac- 
torily proved and attested, and, if 80, whether they could legally sup- 
port a uniform payment for 20 years. 7 W. R. 106. 


L. 


LEASE (Unroegistocrod.) 


$34. Where a leaso is inadmissible as evidence becanse itis not re- 
gistered, no secondary evidence of its execution is admissible. 11 W. 


R. 16. 
LETTHR (Betweon District Authorities). 


535, Letters between district authorities are public documents for- 
ming a record of the acts of public authorities, and as such admissible 
as evidence under Act I of 1872 section 74. 23 W. R. 272, 

LETTER (Containing Admission). 

536. A letter containing an admission does not require a stamp be- 

fore it can be admitted as evidence. 23 W.R. 325, 
LETTER (Of Collector.) 


637. A letter of the Collector containing s summary of the state- 
ments by Zemindara for information of the Board of Revenne in a dis- 
pute, as to the right of inheritance to a Zemindary in the same district, 
ia not admisaible asevidence. 14 M.I.A. 570. 


LETTER ( Registered ), 


_ ' $38, A person refusing a registered letter sent by post cannot after- 
wards plead ignurance of its cotents. 16 W. R, 224. 
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LITIGATION. 


5439, Litigation in a test, but not the sole f, of the existence of 
custom, § WR. Act X. 42. ase : 


LOAZIMA PAPERS, 


540. Loasima and thaka papers are legal evidence quant teat. 
10 W. R. 343. = pes ines 


The mere insertion of the name of the defendant’s father in the 
Loaziua papers of the Zemindar is no sufficient evidence that rent has 
ever been paid fur the lsndu in dispute. 6G W. R. Act X. 17, 


LOCAL INVESTIGATION. 


542. An investigation as to mesne profits made by a Civil Ameen in 
execution of a decree is no evidence against a party who was absent 
therefrom ; and if his name was not mentioned inthe petition for exe- 
cution, no presumption can arise that he was a party thereto. 14 W. 


R. 373. 


543. The investigation by a Magistrate ina case in which he found 
that the lands in dispute were not within his jurisdiction but within that 
of another Mayistrate, ix not evidence. 


Nor is the opinion of the Magistrate who has jurisdiction, evidence 
on the question of title, the Magistrate’s duty in such cases being confin- 
ed to the point of possession. 6 W. R. 137, 


544. Thereport of an Ameen and ovidence recorded ona local en- 
quiry are evidence in the suit, and there is no legal objection to the 
partics to the suit agroeing that the evidence should be taken before the 
Ameen, and that the matters in dispute should be referred to him for 
enguiry. 2 B. L. R. App. 3. 


$45. An Ameen should bo appointed to hold # local investigation 
only when it is necessary to inspect the land which as the subject of 
dispute, to make maps of localities to obtain information with regard 
to the physical features of the place, to identify the land in 
maps with parcels which are the subject of the suit, and to 
identify the waps with one another with the aid of objects to be found 
inthe land; and for those and similar purposes,an Ameen many cxa- 
mine witnesses when the evidence which they have to give is of such a 
natore that it ought to be tuken by him on the spot. here, however, 
any fuct can be proved by evidence taken otherwise than on the spot, 
that evidence onght to be taken by the Court itself ina regular manner 
and not by an Ameen. 


Quarre—Whether, where an Ameen has in fact been, though impro- 
deputed and has exnmined witnesses, that evidence ought to ~ 


rly, 
Ptally rejected. 17 W. R. 282, 283. 


LOTBUNDEB. 
Lotbundee cannot be accepted as secondary evidence in 


Th war. - P. VIL 


of the certificate of sale, unless the absence of the certificate is suffici- 
antly accounted:for, sand vo better evideuce than the lutbundee eun be 
produced, 21 W. 


547. The bare assertion of witnesses, unsnpported by any details of 
the causes, the course, and the treatinent of the inmalady, ought not to be 
accepted as satisfactory proof of insanity, 22 W. RR 3 


M. 
MALA FIDES. 


548, Jiadequacy of consideration is not conclusive proof of mala files. 
6W. KR. du. 


MAP. 


549, A map is not admissible as cvidenco unless it is stamped. 
W. R. 150, 


500. A map is not evidenco of title, but only of poxsersion, even 
thongh prepared by the gomashtas of both plaintiff and defendant. 
10 W. R, 339. 


531, Where one Court has acted on a map ina suit as genuine and 


correct, another Court is nob bound to receive and act on the same map. 
W. RLS. N. 323, 


' A map which had been registered as part and parcel of a bill 
of sale, and was part of plaintiff’s title deed, was held to be admissible 
evidence. 24 W. KR. 188. 


603, Held that ina suit to establish title to land, where an Ameen’s 
map which professed to show the daghs of a hustabood chittah “as not 
questioned by either party, it was nut open to the Court to question its 
correctness and to try whether it was pussible to contract any map 
from tho chittah. 14 W. R. 391. 


554. Where a Civil Ameen mnukes a local inquiry as to the sitna- 
tion of certain disputed lands with reference to the collectorate map 
put in by the plaintiffs, and not objected to by the defendants, who are 
present and recognize the boundary indicated as that whereon the in- 
guiry is to be based, the map must be taken to be one which the parties 
recognize as correct and trustworthy, irrespective of the question whether 
it was prepared with tho authority of Government. 21 W. R. 115. 


_, 835, When a Judge sends for a map or orther evidence, he is bound 
to record his reason for duing so, according to the provisions of the 
Code of Civil Procedure, and the evidence se obtained must be taken and 
received by him in the presence of the partics in open Court and after- 
wards kept on the record. It isnot competent to him uuder seetion 366 
merely of his own discretion to send for a document for personal inspec- 
tivu irrespective of the partics to the suit. 21 W. R. 416, 


CARs. %5 
MAP (And Chittah). 


In a suit to recover possession of land contained in a 
Government resumed mehal, where defendint’s plea was that the land 
had been purchased by him at an execution snle. for arreara of rent 
as belonging to a jungle mehal, the Lower Appellate Court refused de- 
fendant’s application for a comparison with the maps and chittaha made 
on the occasion of a boundary dispute between the Zemindar and Go- 
vernment, when it had been decided ina Joeal ingqniry that) the Tnnd 
belonged, not to the resumed mehal, but to the junto mehal Held 
that the Subordinate Judge onghtto have entertained the applientiou,— 
the evidence offered having been the very best. 15 W. RR. 444. 


$57, ‘The rights of property as between two parties cannot. be affect. 
ed by a map drawn for a totally different purpose, and a purpose totally 
irrelevant to the subject of the dispute between them. 2 W.R. PLC, 20, 


MEASUREMENT GOVERNMENT. 


A measurement made by Government from wham pliintiff de- 
rives his title was, in the absence of any evidence to the eontriry, held 
as admissible in evidence of the aren actually found under cultivation. 
Iv W. R. 258. 


MEASUREMENT PAPERS, 


559. Measurment papers cannot bo treated as inadmissible in evi- 
dence because set aside by decisions of the Lewer Courts, if those deci- 
have been reversed by the High Court. 16 W. RL 4, 


o60U. A Lower Appellate Court was held to have been fully justified 
in rejecting measurement papers as inadinissible in law, where no proof 
was given to show in) What circumstances, under what authority, and 
for what purpose they had been prupared. lo W. Wt. 218. 


561. Measurement papersof a Zemindary mado for the purpose 
of a partition, are admissible as evidence as to tithe as showing what the 
Zemindary consisted uf, though the partition may not have been oarried 
ont. 4 W.R. 


MEMOBRANDUM ( Of Collector on Sottlemont Rocord ). 


562, Where & memorandum of an order made, or proposad to be 
made, by a Collector upon a reference by his subordinate, which was 
found ona psper taken from the middle of ao settlement ree ond, was 
prodaced in Court in’ that form without explanation, and used by the 
Jdudye as evidence of acquiescence. 


Held that it was not susceptible of use im that way nor éould it bind 
the Collector, 24 W. K. 27J. 
N 


563. A Native case is not necessarily false and dishonest, because it 


OMISSION. | P. 


vests on a fulse foundation and is supported in part by false ‘evidence. 
TWP. 0.18; 11 MLD A, 177. | 


WATIVE EVIDENCE 


564. With reference to the lamentable disregard of truth prevailing 
amongst the natives of India, the Privy Council held that it would be 
very dangerous for the Conrt altogether to discredit witnesses deposing 
viva vace by reason of the necessity imposed on the Court to sift the 


evidence of such avitnesses with great minuteuesa und care. 7 W. R. P. 
C. 73. 


NON-RHGISTRATION. 


5C5, Wherea pottah and Kaboolent have been found inadmissible by 


reason of nou-registration, no contract which they contain can be re- 
evived in evidence. 13 W.R, 397. 


566. Where defendant, after executing a bill of sale in respect of 
certain lands and receiving the full amount of purchase-money agreed 
upon, had repudiate the contract, and refused to make over possession, 
#% wos held that though the fact of the deed of sale nut being registered 
precluded it, under section 13 Act XVI of 1864, from being admitted as 
evidence, yet plaintiff was not excluded from shewing by other evidence 
that he performed his part of the contract. There is nothing in that 
section which says that no contract purporting to create or transfer any 
right, title, or interest in land shall be recognized by the civil Court, 
unless reduced to writing. 9 W. R. 381. 


NON-TRAVERSE. 
567. Ina suit for enhancement of rent, a defendant is not bound to 
traverse a statement made by the phuutiff in the notice of enhangement 


as to the description of the land in question. The doctrine of admission 


by non-traverse is not applicable to written statements filed under Act 
of 1859. 9 W. R. 83. 


NOTICE (Of Facts). 


508. Notice of facta from which the infirmity of the vendor’s title 
might be inferred is evidence of a mala fides, but is not itself mala fides, 
aud the question of bona fide purchuse is one of fact. 5 M. H. R. 385. 


O. 


OBITER DICTA. 


569. A presumption made in a former case, being only a dictam with 
reference to a matter immaterial to the decision of that suit, cannot be 
proof of the thing presumed. 21 W. R. 20. 


OMISSION. 


570. Ina suit to hold certain lands on a mokuarnree tenure, the lower 
Appellate Court was of opinion that plaintiff would have established his 


onvs PRosanDt {on accterk). 


- case bat for his omission,ona =. eee 
witness ina suit between third parties, to make sny‘ mention\of the 
mokuraree : Held, that the Judge had given undae impartunce to ‘the 
omission which occurred under circumstances not naturally or necessarily 
calling for mention of the mokururee. 19 W. RB. 217, | | Ge oa. 


ONUS PROBANDI. 


571. The mere putting what is perhaps a greater burtten of proof 
upon one party than npon the other, though it may not be strictly correct, 
is no ground for reversing a decree in appeal, where the decision of the 
case on the merits has not been affected by any thing which has been 
done as to the onus of proof. 18 W. R. 106. 


572. Where ason under the Mithila law sued to set asido sales by 
father : Held that the purchasers were not bound to show an absolute 
necessity for the sales, it being sufficient if they have acted bund fide and 
with due caution and were reasonably satisfied, at the time of their res- 
pective purchases, of tho necessity of the sales in ordor to meet debts 
which the father had a right to discharge. The onus prohandi in such 
eases will vary according to the circumstances. 6 W. R. 149. 


573. In a suit in which plaintiff claimed 4 plots of land as belonging 
to his putnee, and defendant alleged that they formed part of theresumed 
land of a jote for which he had obtained a decree in a resumption suit 
and of which he hadever since been in possession, the parties went to 
trislon the issue whether the land was mal as beyond the limits of the 
decree, or lakheraj as included in the chittahs according to which posses- 
kion was given to the defendant in execution on a consideration of what 
the latter had received under the decreas, the first Court held that he was 
not ontitled to retain the disputed land. The Appellate Court did not 
look beyond the plaintiff’s chittuhs : Held that the circumstances justified 
the first Court in deviating somewhat from the usual rule of law as 
regarda the unus profundi, and that the course taken by it was most couso- 
naut with justice. Io W. R. 183. 


ONUS PROBANDI ( As to Bona fides of Transactions ). 


574. When a person, after attaining majority, questions any sale of 
his property made by his guardian during his minority, the barden lies on 
the person who upholds the purchase, not only to show that, ander the 
circumstances of the cuse, either the guardian had the power to sale or 
that the purchaser reasonably supposed he hut sach powor, but, farther, 
that the whole transaction, so faras regarded the purchaser’s part in it, 
was bona Ade. Following the principles Inid down by this Coart in the 
case of Kanye Lall Juhoree versus Kaminee Dallee, it was held that when 
either the person who sells labors under disqualification, or the purchaser 
stands ina fiduciary relation to the owner of the property, the bona fides 
of the dealing cannot be presumed, but must be made out by the pur- 
chaser. 9 W. R. 297. 


ONUS PROBANDI (On Accuser). 
In « suit for damages for a false charge, held an accusation which 


focie. evidence that the. accugation was maliciously brought, and 

. that:it is for the accuser ( defendant) to rebut that evidence. by show- 

ting that he had reasonable and probable cause for making the agca- 
sation, 6 W.R. 29.” 


ONUS PROBANDI (On Alienee). 


676. Where a reversionary heir sues to recover property on the al- 

_ legation that it had been improperly alienated, it is incambent on the 

alionee to show that there was actual necessity for the sale transac- 

tion under which he claims, or that ho was reasonably lod to supe 
pose that such necessity existed. 10 W. R. 94. 


ONUS PROBANDI (On Alleging Party ). 


577. Where a party alleges that no snmmons has been served upon 
him, it ia for him, under Act VILL of 1859 S. 119, to prove his al- 
Jegation. If he starts a prima facia case by his oath, the opposite par- 
ty muat rebut this by evidence taken in the presence of the first 
party and subjcct to cross-examination by hin. 22 W. KR. 423. 


878. Where a person is alleged to be in possession, not as owner 
of tho full proprietary right, but as mortgagee, the burden of proof of 
euch qualified ownership lies on the party asserting it. Such a case 
falls within the scope of section 110 Act T of 1872. 6 N. W. P. 36. 


ONUS PROBANDI (On Auction purchaser.) 


679, Tho mode in which the ons of proving a lakhiraj holding 
froin the period of the Permanent Settlement is to be thrown on an 
auction-purchaser at a sule) for arrears of revenue commg under 
clause 14 section 1 Act XLV of 1859, and suing within 12 years of 
his purchase. 3 W. K. 70. 


The auction-purchaser at an execution-sale of the property 
of s member of a Hindu family living, under the Mitaksharn law, 
iIncommonselity and joint enjoyment, if he sues to obtain posses- 
sion of his purchase is bound to rebnt the presumption of that law in 
regard to such proporty, and show that it was acquired by the mem- 
ber in question fur himself alone. 22 W. R. 116. 


ONUS PROBANDI ,;On Banker.) 


Where the fact of payments by a banking firm is distinotly 
ut in issue, the books of the firm being at most corroborative evi- 
ence, the mere gcnernl statement of the bauker to the effet that his 

books were oorrectly kept is not sufficient to discharge the borden of 
proof that lies upon him; particularly, if he las the means of produc- 
ing mach better evidence. 23 W. RK. P.C, 390. 


ONUS PROBANDI (On Claimant.)* 
582. A paintiff is bound to prove his claims as he lays it in his 


Ouuws Probandi on Pliintiff. 
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‘laint, ‘and innet entitled to stocoed upon proof. of a ‘différent 
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Where a defendant does not specifically allege fraad b 
wise than when generally denying the truth of tha plamntiff’d allega- 
tions, hestates the plaintiff’ claim to be not true, the onus prodandé 
is on the plaintiff. 6 W. R. 195, | | 


584. The onns is not on the defendant to prove the contrary, but on 
the plaintiff to provo his allegation that he has, in the account on whioh 
he claims arrears of rent from the defendant, credited the defendant 
with certain collections from the ryots admitted by the plaintiff to 
have been made by him. 1 W. R. 219. 


Where persons have long held askhadime under tho auperior 
holders or managers of endowed property, and claim to hold a perma- 
nent khadim tenure from which they are not liable to bn ejected ex- 
cept for misconduct, the onus probandt is on them. 6 W. R. 89. 


586. Where the right of Ato a howalah is not denied, and B seeks to 
disposses a purchaser frat A in possession for more than 25 years, B ia 
bound to prove that he acquired the Jowalah in the way, he alleges, 
viz., in the exercise of his Jemindary right upon the relinquishment or 


abandonment of the howalah by A. 2 W. R. 42. 


587. Held by the majority of the Full Bench (Mittor, J. dissenting), 
that in a proceeding of exceution ofa decree under section 245 Act Vill 
of 1859, the claimant, and not the execntion-creditor, should begin ; and 
he must prove, not the title of any third person, but that property be- 
longed to him, or was in his own possession. 11 W. R. F. B. 8. 


588, The onus of proving that a deed of compromise wan beneficial 
to a minor, is on the party making the allegation in a transaction where 
the minor is alleged to give up her title ina large estate fora very in- 
adequate maintenance, and when the minor withdraws her right of ap- 
peal as toa portion of the property, and waives her right of cross-appeal 
as to the remainder. 5 W. R. 9. 


589. When a family is joint, the onus of proving separate acquisition 
is on the person making the allegation, the presumption being in favour 
of the opposite party. 1 W.R. 33. 


590. The presumption of the Hindu law, ina joint undivided family, 
is, that the whole property uf the family is joint estate, and the onus “~~ 
upon a party claiming any part of such property as his separate 
to establish that fact. 6 M.I.A. 53; 0 W. R. 70. 


591. The presumption is, that a Hindu family remains undivided the 

148 is upon a party claiming, as upon a partition, to prove division of 
the jointestate. 9 M. I. A. 06. 

592. When possession of the legalheir has been prevented and the 


course of inheritance changed on the ground of sn aduption, tho onus is 
clyarly on the party setting up thut title sgainst the heirs entrances, to 
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prove the adoption both as regards the power of the adopter and the fact 
of adoption. 11 W. kK. 468. 


593. The party who secks to exclude one of the heirs to property 
from a share of the inheritance, is bound to show the cause of the ex- 
clasion. 22 W.R. 348. 


$94. Where a claim is fonnded on an alleged partition between the 
members of a Joint Hinda family, the onus ison the claimant to prove 
the alleged partition. 24 W. KR. 865. 


595. Whilst the members of a Hindn family are found in possession 
of joint ancestral estate, all property in the possession of any member 
of the family is to be presumed to be joint, and it is incumbent on the 
member who claims property in his possession as his sepurate property to 
prove his sole title toit. 3 N. W. P. 217. 


506. The burden of proving property (the ee of a gift by a 
rpg ed to be sétridhun, rests with those claiming under her. 
. R, 107. 


$97. Suit against a brother’s widow for contribution in respect of a 
deoreve for rents from 1259 to 1264 under a lease acquired in 1225 by the 
futher of the parties in the name of the plaintiff before the family se- 

rated in 1258. Held that the onus of proving that the lease was not 
joint was on the party who set upthe pleathatit was the self-xacquired 
property of one member of a joint family. 6 W. R. 35. 


598. A person who seeksto bar one who is prima fucie the legal owner 
by evidence of ratification or of {ucts cogent enough to prove one not a 
formal to be a substantial party must make and prove such a case, for he 
is one who seeks to displace a legal title. 2M. H. R. 428. 


599. Where a party claiming a right of pre-emption impugns the 
correctness of the price stated in the deed of sale, the burden of proof 
jaon hiin to show that the property had in fact been suld below the 
etated price. W.R. S. N. 304. 


600. Where a party purchases at an execution-sale, the rights and 
interests of a lakhirajdar, another claims a mowrosee tenure in the pro- 
perty so purchased, the claimant is bound to establish his mokururee 
title. 19 W. R. 286. 


G01, In order to get rid of the effect of a Collector’s decision in 
favour of an intervenor under section 77 Act X of 1659, the party en- 
titled must bring a suit to establish his title, it being not enough for 
him merely to establish @ vague allegation of dispossession and throw 
it upon the defendant to prove title. I1 W. R. 573. 


602. Where by an old pottah lands forming part of a zemindary had 
been leased ata specific rent, there being no words in the pottah im- 
porting the heriditary and istemrari character of the tenure, the ab- 
sence of such words may be supplied by evidence of long uninterrupt- 
ed enjoyment, and of the descent of the tenure from father to son, 

that heriditary and istemrary character may be presumed, 


omve Faosanps (on 


To rebut the evidence afforded by long uninterrupted 
and the descent of the tenure from father to son, it lies upon the 
party asserting the holding to be from year to year only and deter- 
minable at will, to prove such assertion. 2 N, W. P. 8? 


603. A party justifying a title so obtained against a minor mast 
show not only that he was acting honestly in the transaction, but that 
facts existed at the time of the mortgage such as would reasonabl 
support the conclusion that there was a necessity for the alienation, an 
thatthe mortgagor had authority to give a good title as the minor’s 
agent. 22 W.R. 119. 


604. Suit to recover the amount of principal and interest npon certain 
pecuniary transactions set forth in an agreement, alleged to have 
n executed by the defendants’ father in favour of the plaintiff, 
for moneys advanced by him, and also upon the defendants’ own pro- 
mise after his father’s death to pay the amount due from his father. 
Defence, first, that the agreement sned upon was a forgery ; and, second- 
ly, a denial of the promise of payment. Upon appenl (reversing the de- 
cree of the Sudder Dewany Adawlut at Madras), the Judicial Committee, 
without declaring the agreement to bea forgery, dismissed the auit up- 
on the ground of failure of proof to support the cluim. 7 M. I. A. 
224; 3 W.R. P. C. 50. 


605. Act XXX of 1858, of the Legislative Council of India, for the 
administration of the estate, and payment of the debts of the Iate Na- 
bab of the Carnatic, empowered the Supreme Court of Madras, to in- 
vestigate in a summary manner claima against the Nabab’s estate. Held, 
that the provisions of that Act not only limited the extraordinary reme- 
dy which it gave to certain defined classes of bebt, but threw upon a 
claimant more than the ordinary burthen of proof; by compelling the 
holder of any written acknowledgment, or security to prove the actual 
consideration given for it; and upon those claiming the price of the 
goods ees proof of the fair and actual value of such goods. 9 M. 
I. A. 466. 


ONUS PROBANDI (On Collector.) 


606. A Collector cannot extricate himself from the burden of pro- 
ving his claim to property in his custody by illegally seizing such pro- 
perty. 20 W. BR. 228. 


ONUS PROBANDI (On Debtor.) 


607. The presumption is in favour of a decree-holder, who in exeou- 
tion of his decree attached the share of his debtor, one of five brothers, 
in a joint property, that the property is undivided, and the onus is on 
the debtor to show that there had been a partition of it. 18. W. R. 268. 


ONUS PROBANDI (On Defendant.) 


608, The onus is on the defendant to impeach, and not on the plain- 
ff to call evidence to support an Ameon’s report. 2 W.R. Act X. 1. 


{oN DEFEX Dax P. 


The defendant having pleaded payment was boand to prove it 
155. 


610. Where a defendant admits the cause of action and pleads pay- 
ment, he must prove that the claim which is admitted has been dis- 
charged by payment. 17 W. R. 509. 


611. Where defendant, in a suit for arrears of rent alleges remission 
onus probaudi lies on him in regard to the remission. 9 W. RB. 239, 


612. The onus of showing that the admitted rental was not recov- 
ered during tho period of A’s wrongful possession is on A. 18 W. 
R. 251. 

018. Inasuit for enhancement where the defendant pleads that 
rent had been assessed on lands covered by hedges and ditches and 
forming boundaries between fields, and that according to custoin such 
Jand was not liable to pay rent at all, the onus is on the defeuduut to 
prove the custom. GW. R. Act X. 46. 


614. In a suit for enhancement, the burden of proof that a tenure 
is protected under section 16 Act X of 1859 is on the defandant, and it 
is ouly for tho plaintiff to rebut auy presumption which the defendant 
may wake out under that section. 12 W. R. 320. 


615. Ina suit to recover possession, when plaintiff proves possession 
and illegal dispossession the onva of proving the title is shifted npon 
the defendant in the first instance; and if the latter establishes his ti- 
tle, tho plaintiff must then be required to prove his. 9 W.R. 11. 


616. Where a plaintiff has the general title to the property in suit 
and the defendant scts up an interest as mokurureedar, the onus is with 
the defendant. 19 W.R. 188. 


617. Ina suit for enhanced rent ofa talook the existence” of which 
asan ancient talook, is undoubted, and in which the only questio: is 
whether the rent is fixed or variable, the onus is first on the defendant 
to prove that he has held ata uniform rent for 20 years, and (if the de- 
fendant prove so much) then on the plaintiff to prove that the rent 
haa varied since the permanent settlement. 1 W. R. 280. 


618. A defendant is entitled to insist that the plaintiff shall prove’ 
his right by the best available evidence ¢.g., the production of a ticca- 


Jease upon the terms of which the claim is alle to depend en- 
tirely. 19 W. R. 210. or 


619. Where a plaintiff snes for enhancement on the groand that 
the defendant did not pay the rents paid by others in the neighbourhaod 
for similar lands, and the defendant denies his liability to pay such rents 
«wing to his having mokururee pottahs, the onus ison the defendant to 
prove those pottahs. 6 W.R. Act X. 39. 


620. Where a plaivtiff, a Zemindar, es to set aside « moknrruree 


ONUS PROBANDI (ON DERENDANT). | | 


deed set up by the defendant and to recover possession of thé lands 
covered by the deed, it lies upon the defendant to defeat that right by 
proving the grant of an intermediate tenure, and the case must be 
decided, not upon the defects of the plaintiff's claim, but upon the right 
of the defendant to held under as perpetual and hereditary tenure at 
wu fixed rent. 12 W. BR. PC. 6. 


621. Ina suitagainst a Zemindar to reverse the sale of a pufnes 
tenure held under Reg. VILL of 1819, on the ground of non. service 
of notice, the onus of proving service lies on the defendant, secording 
to the spirit of 5S. 106 of the Evidence Act. 21 W. R. 397, 


622. Where the plaintiff sned to recover money lent, relying wpea 
a samadaskat, or ackowledgment of debt given by the defendant: Held 
that section 9 of Reg. V of 1827 contained the rule of law applicable to 
the case, and that the onus lay on the defendant ta prave that he bad 
not received fall consideration for the acknowledgment of indubtedness 


which he had subscribed. 5B. H.R. A. J. 81 


623. The plaintiff sued on a bond made in his favour by the defen 
dants which he alleged had been stolen by the defendauts. The defen- 
dants, while adinitting the execution of the bond pleaded payment and 
that the bond had been returned by the plaintiff to them. ‘Thoy did 
not produce the boud, nor did they offer any evidence of the allege 
ed payment :—Held that, as the defendants admitted the bond and pleat 
ed payment, the burden of proof of such payment lay on them. 8B. 


H. R. A.C. J. 


624.) Planintiff sued defendant upon a bond which recited the fact of 
due consideration having been paid at the time of execation. Defen- 
dant admitted the execution of the bond, but pleaded that considers. 
tion had not been paid. Held, that it was upon the defeudant to prove 
that the facta stated by him in the bond were really different from what 
they were stated to be. 10 W.R. 132, 


625. Where a suit was bronght upon two native bonds executed by 
the defendant for the principal and interest reserved, and the bonds 
contained a statement that the principal lind) been borrowed and re- 
ceived in cash:—Held that it was open tothe defendant to show, by 
evidence, that only a portion of the principal sum had beeu received 
by him. 2M. H. R. 174. 


626. Where adefendant adinits the exeention of a document upon 
which he is sued, the ona lies on him to get rid of the effect of ench 
adinission. 1 B. H. KR. 


627. Ina snit to recover property which was rold by phuntiff’s _ 
while plaintiff was a minor, the burden lies upon the defendants to show 
that there was such a necessity for the sale as would serve to give the 
gemedian legs! authority to sell, or that upon done inquiry defendants 
were reasonably Jed to suppose that auch necessity existed, 21 W" 


R. 287. : 


owvs Prosayn: (oN DEFENDANT). P. VI. 


28. Ina enit for a declaration of a judgment-debtor’s rights in» 
— of cartain jeint landed property, where defendant pleaded that 
was his, self-acquired property : Held, that the onus of proving self- 
poguisition was on defendant, and the Lower Court was right in not fix- 


ing an iasue on a plea of separation not tuken in the written statement. 
lu W.R. 28. 


629, In aanit for a declaration of plaintiff’s reversiopary title as 
heir to his late uucle’s property, and for reversal of n deed of sale 
from that uncle set up by the defendant, the widow not having been 
made a party to the suit and her consent to, or dissent from, the al- 
leged conveyance nut having been ascertained, the issue tried wae 
whether the deed was genuine and whether defendant has possession 
nnder o Held that the onus was rightly placed ou the defendant. 15 


630. The plaintiffw’ ancestors having been declared by a decree of 
the Peshwas’ Government in A. D. 1722 to be entitled to the whole of 
the Patilki Watan of Panderai; and the defendants having produced a 
watanpatra from the Raja of Sattara in A. D. 1742 in favor of their claim 
to a half-share, but being unable to show that their ancestors had any 
concero with the watan for a period of 96 years subsequent thereto— 
during which the plaintiffs’ ancestors were owned as the sole 
owners :—Held that the District Judge did not act contrary to law in 
throwing upon the defendants the burden of proving possession as pro- 
prietora for more than 39 vears withont interruption before the insti- 
tution of the suit. 3 BH. R.A. J. 49. 


631. J. obtained a decree against A, his sister W, and B, for mesne 
tofits in respect of a share of property which they had been wrongfully 
coping J from enjoying. After some further litigation, which resulted 

in contirming this decree, A sued B aud other co-judgment-debtors to 
recover money which he alleged having been obliged to pay in satisfac- 
tion of the decrees against himself and them. B in answer to the 
claim said, that during the whole timo he was in possession he held by 
a title derived from A andthe other judgment-debtors. A did not dis- 
pute the fact that B. had entered into possession as his mortgagee, but 
maintained that the right of possession under the zur-i-peshgee had termi- 
nated before the origin of J’s clam: Held that it lay upon A to prove 
that it had thus terminated. 19 W. R. **” 


Io a suit under the Civil Procedure Code in which the plaintiffs 
allege that the defendants wrongfully and forcibly took away and were 
detaining timber which had been in the plaintiff's constractive possession 
and to which they are entitled, and the relief asked for is the restitution 
of the timber with costs of suit, if it be proved that the defendants had 
forcibly or wrongfully taken property in the plaintiffs’ actual or con- 
atructive possession, it would then be for the defendants to show that 
they were entitled to the timber. In the present case, the plaintiffs 
having failed to show their possession of the timber or the forcible or 
wrongfal dispoesession or conversion of the goods, and the defendants 
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having made good their title to the timber,Held that the judgment 
should have been for the defendants. 7 W. R. 286. 


633, The plaintiffs having purchased from a mortgagee after fore- 
closure, and the mortgagor and mortgagee both admitting their title. 
Held that the onus of proving that the transaction was a fraud alent one, 
was on the defendants who alleged it to be so. 1 W. R. 327. 


* 


634. Where a plaintiff ina suit files documents relating to lands 
which are not identified with the land in dispute, the mere fact of his 
filing them does not throw the onus on the defendant. 10 W. R. 287. 


635. In a euit by a judgment-creditor to recover the amount of 
certain decrees by attachment and sale, and to have a certain deed of 
bye-mokasa which was set up by the judgment-debtor’s wife, set aside 
as executed in fraud of creditors ; where plaintiff shewed the existence 
in the mind of the judgment-debtor of a sufficient motive for the fraud, 
aud also that the said debtor was in the management of the estate 
olnimed and inthe receipt of its rents, it was held that plaintiff bad 
started a prima facie case which shifted the onus ou the defendant to 
prove the bona fides of the deed. 15 W. R. 507. 


636. Plaintiff sued for confirmation of possession and registration of 
certain property which had been mortgaged to him by defendants, The 
transaction on the face of the deed was an absolute sale ; but an ekrar 
was executed at the sume time as the mortgage, which reserved the 
equity of resumption to the mortgagor. This ekrar was made over to 
the defendaut, the mortgagor. Plaintiff’s allegation was that the 
ekrurnamah was returned to him by the mortgagor who thus surrendered 
the equity of redemption. Defendant alleged that the ekrur had been 
lost, and had somehow found its way to tho plaintiff. 


Held, that the presumption of law was in favor of the plaintiff who 
had possession of the ekrar, and that the onus of proving its loss lay 
upon the defendant. 11 W. 2. 151. 


637. Inasnit for confirmation of possession of, and declaration of 
title to, land alleged to have been purchased ata private sale from the 
wife (SS) of a judgment-debtor, who had come into possession of the 
lund by gift from here husband, defcudantes claimed to be bona pur- 
chasers from (SS), to whom they alleged the property really belonged 
and who had been all along in possession. ‘The substance of the defenoe 
was that, ‘“‘ even granting that any such papers” asa lihba and a deed 
of sale “ were written between the parties, this can avail the plaintiff 
nothing, as the deeds were fraudulent.”’ 


Held, that there waa no such admission on the part of the defendants 
as shifted the burden of prouf on to themselves. 11 W. 2. 328. 


638. Inasuit to recover possession, the onus is on the defendant 
who pleads that le is a bana fide purchaser fur value without notice of 
plaintiff’s title, to make out that ples. 18 W.R. 151. 


outa FRomaNnt (on 
639. Ina nuit for khas possession against a lensce who sete np a title 
plaiutiff’s admitted right as Zemindar, it isfur defendant to 
the title so setup. 23 W. R. 291. 


640. Ina anit for possession, where plaintiff had a clear title as heir 
to her decensed husband as against defendant: Held that the latter was 
bound to shew adoption or some other matter which would prevent the 
plaintiff from succeeding. 9 W.R. 439. 


641. Ina suit to recover possession, where defendants plead limita- 
tion and plnintiff proves. that the commencement of the ssiou of 
the party through whom defendants claim, vas as tenant, it is fur those 
who set up the plea of limitation to show when the nature of that posses- 
sion was changed, and how it becume adverse. 12 W. kt. 250. 


642. Inasuit to recover possession on the allegation of previous 
possession and forcible ouster, both being denied by defendants, who 
set up a title of their own, it is for plaintiffs to prove the alleged ouster. 
If they do so to the satisfaction of the Court, the burden of proof will 
be on the defendants to show the title on which they ousted the plaintiffs. 
Should the defentants prove such a prima facie title, then it will be the 
daty of the Judge to call upon the plaintiffs to establish their title. 
12. W. KR. 472. 


643, Ina suit for possession of a portion of land on the allegation 
that it had belonged to plaintiff as his ancestral property up to the date 
of his being ousted, where defendaut admitting the alleged possession, 
contended that it had been not that of an owner, but only pertnissive 
possession as that ofa tennant: Held thut the burden of proof lay on 
the defendant. 18 W. R. 32. 


644. Ina suit by mortgagces, under a zur-i-peshgee mortgage, not 
only for possession, butalso for setting aside a mokurruree lease, which 
was alleged to have been granted by the mortgagor prior to th3 mort- 
gago, and under which defendants had been in possession for some time 
in accordance with a Magistrate’s order : 


Held, that the onvs was on the plaintiffs to give some evidence to im- 
peach the validity of the mukurruree ; but this having been done, and a 
atrung pring facie case made out, the onus was shifted, and it 
becamo iucumbent on the defendants to show that the mokurruree was 
exacutad before the sur-t-peshgre, and that it was granted bona fide for 
a rval consideration, and intended to be operative as between the mort- 
omer and the lessee. 23 W. R. PLC. LIL 


645. Ina suit to recover possession of a share of joint property sold 
in oxecution, on the ground that the judygment-debtor (plaintiff’s bro- 
thor) was the owner of only a portion, where defendant pleaded that the 
whole property had been made over by the grandfather, by a deed of 
ge to the judgmont-debtor : Held that the plaintiff was entitled to 

presumption of eo-partnership, and the onus lay with the defence 


oa nenwe that the property had passed absulutely to the |” : 
fiW.aze °° ee eee 
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646. Ina suit for possession of cortain properties on the ground - that 
they were joint and that plaintiffs had been rr cia kept ont of ‘their 
share after a se tion between them, aud in which defendants averred 
that the family has separated long prior to the time alleged by plaintiffs 
aud that the properties were acquired solely by their ancestor: 


Held, that until the defendants gave proof of the separation alleged 
by them, the presumption was in favour of the family having been joint 
ay that the onus of proving self-acquisition was on the defendants. 13 

. R. 124, 


In a auit to recover possession of land within plaintiff’s estate, 
in which defendant seta upa rent free title, all that plaintiff is required 
to show is that either he or his predecessor had received rent for the 
land at some time subsequent to the perpetual settlement, in which case 
the onus of proving title falls on the defendants. 15 W. R. 299, 


648. In asuit by a daughter for property left by her father in which 
the defendants relied upon certain adinissions said to have been made by 
plaintiff relinguishing the shure in the inheritance left by her father, 
and in which they also set upa will of the father conveying the pro- 
perty to others, the Lower Court should have enquired into the 
genuineness of the will and required the defendants to prove that the 
admissions, which plaintiff jpeg ice emnnated from her or from some 
one duly authorised by her to make them. The mere fact that the ad- 
missions were contained in statements filed in a Court of justice in her 
ie not necessarily prove thatthey mcre mude by her. 8 W. 

. 468. 


649. In a snit fora moiety of money recovered in execation of a 
decree for the benefit of a joint estate, where the defendant alleged that 
the money was his separate property, it was held that the onzs of proof 
was on the defendant, and that the mere fact that the plaintiffs had per- 
mitted the defendant in his capacity of manazer of the joint family, to 
draw out monies in execution of a decree without objection on their part, 
would net raise the presumption that the money did not come frum the 
stock, and slift the burden of proof upon the plaiutiffy,—Held also that, 
as the plai:tiffs permitted the defendant todraw out this money without 
objection on their part in 1862, and made no effectual demand till they 
sued in 1268, though a separation took place in 1856, they were entitled 
to interest only from date of suit, and not from the date that the money 
was drawn out and appropriated by thedefendant. W.R. 8. N. 170. 


A defendant who pleads plaintiff's minority as a bar to the suit, 
is bound to substantiate the plea. 23 W. R. 


A suit by the plaintiff’s guardians for the plaintiffs’ mother’s 
share in certam duwer resulted in a decree for 62,913 rupees, 
calculated on the allegation in the plaint that such share was 1-3rd of the 
entire amount of dower. That suit having been sold by the plaintiff's 
guardians for the alleged sum of 51,000 rupees, the plaintiffs bronght the 
present suit toset aside that sale as collusive. Held that it was in- 
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- @umbent on the defendanta in this: suit to prove that they paid the 
$1,000 rupees to the plaintiffs when they came of age, or at least that 
the money reached the plaintiff’s hands when they oame of age. 

A compromise set up by the defendants in the present suit 
been rejected, a decree was given to the plaintiffs for the sum of rupece 
62,913 awarded in the original suit. That decree was upheld in appeal ; 
but as it was alloged that on the facts stated in the plaint in the original 
suit the plaintiffs’ mother’s share of the dower was I-8th and not 1-drd, 
the Privy Council held that plaintiffs ought not to benefit by that mis- 
take, if it wasa mistake, and they accordingly left it to the Lower Court 
to enquire into that point and to let execution go for the 1-8th or the 
1-3rd share, according as the fact might turn out. 16 W. RB. P.C. 22, 


652. In a suit to recover possession of land under a mokururee lease 
ranted te plaintiff by the Zamindar (defendant who admitted its vali- 
ity) from the other defendant who had been in possession 20 years, and 

who also claimed a mokuraree interest. Held, that the onus lay with 
tg substantive defendant to show that his lease was mokururee. 10 W. 
9. 


€53. Ina suit to recover possession of land claimed by virtue of s 
suunud from a Rajah, in which plaintiff gave prima facie evidence of tha 
authenticity of the sunnud and subpanaed the Rajah to prove it; it was 
held, that the Lower Court did very right in considering plaintiff’s 
testimony to be strengthened by defendant’s (Rajah’s) refusal to come into 
Coort with his own story ; aaa that the onus luy on the Rajah to rebut 
the plaintiff’s evidence or to prove minority or other personal disquali- 
fication. 8 W. R, 453. 


654. Ina suit to recover khas possesion where the defendant’s plea 
is that his holding, is a permanent holding, it is not sufficient for him to 
show that his vendor had some right; itis upon him to show that it was 
the exact permanent right at issue between the parties. 11 W. R. 162. 


G55. In a suit to recover possession of certain land described as 
khamar, of which plaintiffs had been forcibly dispossessed, Defen- 
davts claimed tu hold the land by way of permanent jote for 40 years, 
and contended that plaintiffs had no right except to receive rents. 
Held, that as defendants admitted the ownership to be with the plain- 
tiffs, and preyes to be allowed to hold ssession under the jote 
tenancy, the barden of proof lay withthe defendants. 22 W. R. 4l 7. 


656. In asuit for possession where plaintiff claims under a pottah, 
the execution of which is not denied by the defondant, whose contention 
is that the lessor had no power to grant it, the onus is on the defendant 
to prove his plea. 15 W. R. 208. 


657. Ins snit by the lessee of the purchaser of the rights and in- 
terests of the first defendant to obtain ion of some portions of 
land alleged to fall within the share of the Zomi so purchased, 
defendants contended that the plote which were the subject of sit, sl- 
thongh falling within the ambit of the Zemindary, did not in fact from 


= yrs see-w OE it, but where lakherej lnnds belonging to themselves by 8 vce 
‘independent of the title to the Zomindary. ‘The evidence’ shdwed the 
rincipal defendant to have been in reoeipt of the rents aud profits ef the 
bandis suit, a8 well as of his share of the Zemindary, are 
Held that the onus lay upon the defendants to show the alleged in- 
dependent title; failing to do so, the ie Jacte title made oat by the 
plaintiff obght to prevail. W. R. 226, 


658. Suit by a Lakherajdar to set asideau Act IV award retaining the 
defendant in possersion of certain lands belonging to a Hindu Temple. 
The plaintiff ee that the defendant’s brother was oook to the Temple 
and that, on his death, the land in dispute (which formed his wages ) 
wan given to another. The defendant claimed the land in hereditary 
right as servantof the Temple. Held that the onus of proving a right 
to the possession of the land of which the plaintiff was the acknowledg- 
ed owner, lay on the defendant who claimed such right. 2W. R. 182, 


659. Where a plaintiff sues as heiress-at-law of her father, and the 
defendant scts upa title by adopticn, the onus probandi is on the defen- 
dant. 4 W. R. 78. 


660. Ina suit by a Hindu widow to recover a share of porperty alleg- 
ed to have been inherited from her husband (J),and which had been mort- 
gaged by her husband’s brother (B), and suldundera decree obtained on 
the mortgage, the question was raised whether the money for which the 
property was mortgaged had been borrowed by B for his own private use 
or fur the benefit of the family : Held that the onus wason the defen- 
dant to show that the plaintiff had derived any benefit from the money, 
22 W. R. 171. 


661. In asuit for an undivided share of property claimed by plaintiffa 
as heirs of the deceased owner, where defendants pleaded possession 
under a tnseentaamah or will: Held that the Court could not tell how 
far the will was valid or invalid under the Mabomedan law, which allows 
a testator to give away from his heirs only—one-third of his property, 
and thercfore the onus was on the defendant to furnish a complete state- 
ment of the testator’s property at the time of his death; fuiling which, 
plaintiffs’ claim must prevail. 22 W. R. 400. 


662. Suit by widow of defendant’s brother for half share of an = __ 
ed jvint ancestral property: Held, under the circumstances of the case 
(the plaintiff making astateclaim ) that very moderate proof was suf- 
ficient from the defendant. The defendant’s cvidence and the plaintiff's 
own condact established that the original estate which was the nocleus 
of the subsequent acquisitions was the mother’s estate and the soquisi- 
tions of the defendauts made after the mother’s death upon the estate to 
which he had succeeded after her. 3 W. BR. 98. 


663. Suit by a late Rajah’s brother for maintenance allowance, which 
the present Rajah o sed onthe ground that, as the plaintiff was no 
Jo the ruling Hajah’s brother, his allowance must. be diminished. 
Held that the ouus was on the defendant to prove a custom of entitling 


‘ 
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him to diminish the allowance heretofore enjoyed in right of plaintiff’s 
position iv the family. 6 W. BR, 91. 


604. The defendant having claimed an easement sll era tn water, 
the burden of er was on him to show that he acquired it by grant or 
, waser. 17 W. BR. 281. | 


665. Inasuitto recover possession of a tank which was included in 
an undivided mehal of which plaintiffs were the shareholders, whére 
defendants contended that the tank had for more than 12 I Ge before 
the suit been acparate and in their separate posression and enjoyment., 
Held, thant as there was prima facia proof that the shareholders, or 
certain of them, had enjoyed the use of the tank, the burden lay upon 
the defendants to prove their separate enjoyment. 12 W. R. 468. 


666. Whore a defendant pleads a putnee tennre, the onws of ‘proof is 
oe him in the first instance. But when he sets up and proves by credi- 
ble evidence the creation by the plaintiffs of an inforior tenure entitling 
hia to hold the estate, he has discharged the burden, aud it then hes on 
the plaintifis to displace or explain away that evidence. 6 W. R. 25, 


667. TInasuit by a Mahomedan widow against the brother of her 
decuavsed hasband for her share of the property of her husband, the do- 
fendant set apa frenliknamah by which the deceased conveyed the pro- 
perty away to the son of the defendant. Held, that the burden of proof 
was on the defendant, and that he was bound to adduce the very strictest 
proof of the conveyance, as if cutaway property from the natural heir. 
The tumlitnamah was rejected, having regnrd to its terms and to the 
probabilities and facts of tho esse. 9 W. RR. 142. 


ONUS PROBANDI (On Hindu Widow.) 


Au adinission by the widow’s husband that the lease was the 


joint property of himself and the plaintiff, though not an estoppel, was held 
to be good evidence to by rebutted by the widow. 6 W. R. 35, 


ONUS PROBANDI ( On Holders of Property ), 


669. Where an heir's title to an estate is uncontested and his pos- 
gession is only obstructed by an alleged conveyance on the part of an 
it hes upon the party holding possession, and who causer the 


obstructiun, to prove that such a conveyance lias taken place. 14. W. 
R, 276. 


670. In 1813 certain lands were dedicated hy deed to the religious 
service of an idol, and in 1829 that dedication was confirmed in a par- 
tition deed. The plaintiff sued to set aside alienations of the propert 
and to have the trusts of the dedication deeds declared. The holders of 
the property alleged that a subsequent partition deed had been execnt- 
edin 845, and that the dealings of the family had shown an jntention 
to revoke the trusts. Held, that it lay upon the holders to prove the re- 
vocation of the trust, snd that, on failure to do so, they could not set 
up the - of limitatiou iu answer to the pluintiff’s suit. 10 B. L. RB. 


a * * 


fox 


ONUS PROBANDI (On Impugnere.) 


671. Whereadecree in execution of which formal possession has 
been obtained, is impugned by the party in actual possession as frandue 
lent and collusive tho onus lies on the impuyners to prove theic allega- 
tion. 23 W. RR. 329. 


672. Where the authenticity and hona fides ofa hilhha were dalled 
iato question, on the ground that, at the time the instrament waa exe- 
cuted, the executants were ina state of indebtedness, and registration 
was delayed until the making of certain decrees against them. 
Hold that it Iny on the partios whose intention was Hnpugned to 
give satisfactory evidenco of a satisfactory kind of thu bona sides of 
the suspecious transaction. 26 W. RR. 292. 


ONUS PROBANDI (On Intorvenor.) 


673. Ina suit to recover possession of certain property from plaine 
tiff’s vendor (who did not substantially resist the claim) a third party, 
who came in and claimed the property was made a defendant. It was 
held that the voc of proof ag against the plaintiff lay cutirely on the 
intervenor. 1U W. R. 53. 


674. Ina suit for rent under a kabooleut if'a third party intorvenes 
and supports the defendant’s case that the vents have been paid not to 
the plaintiff, but to the intervenor, the ous of proving such previous re- 
ceipt and enjoyment is altogether on the intervenor, and anti his ine 
tervention is disposed of, the plainti® need not prove his title or the 
kabvoleut. IL W. R. 319. 


G75. Where, under aticca pottah granted to him by aevern| share. 
holders, plaintiff claimed the share of reut anid to be dug tohim by de. 
fendant (another shure-holder) in respect of the ocenpation of 0 certain 
quantity of the zeruet land which constitated the holding of the com- 
bined = shareholders, aud defendant objected that tho plaintiff's 
share was less than what he stated it to be. 


Held, that the burden of proving the extent of his share Iny on the 
plaintiff. In such a case, even a ryot resisting the claim of a share. 
holder to rent would) be entitled, af he had good reason toda so, to 
make the plaintiff prove the amount of his shure; aud the ouly onne 
on an intervenur would be to prove bonuw fide possession, 19 W. 


R. 2R4, 
ONUS PROBANDI (On Judgment-creditor. ! 


676. Where a judgment-creditor admits having obtnined 
ofa portion of the land withont opposition from the jndgr 
the ore lies on him to show that he was unable, nevertheless, to obtain 
ofthe remainder. 21 W. R. 241, 


ONUS PROBANDI (On Landlord) 


677. A landlord claiming rent from a ryot holding onder s 
lease, fora period after the expiry of lis lease, is bound to prove 
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the latter held on subsequently to the term of the lease. 15 W. 
R. 454. 


678. In a suit fora kabooleut at an enhanced rate for land which 
defendant claims as Iakhiraj, he is not bound to give prima facie proof 
of the laud being lakhersj before the onus is put on the landlord. 11 
W. R, 35. 


679. Ina suit for possession of alleged Inkheraj land, if the allefed 
Inkherajdar proves possession as purchaser of the alleged lakheraj lund, 
the Conrt onght not to put upon him the burden of proving a title ; but 
if the Deiinlne wishes that point to be tried in this or another snit, he 
must accept the onus of proving that the lakheraj is held on an tnvalid 
title, by proving that he collected ma/ rents from the land, and that he 
is not barred by limitation. 6 W.R. 294. 


680. Ina suit to reoover possession of lands which plaintiffs alleged 
to be lakheraj, and of which they had been dispossessed by the defendants 
(Zimindars),—Held, that as plaintiffs had purchased the land as lakberaj, 
an had been admittedly in possossion of them ag snch fora very long 
timo, if was for the Zemindar, who pleaded a right to oust them sam- 
marily under section 10 Regulation XIX of 1793, to prove that the lakheraj 
ee was invalid as having been created subsequent to 1790. 10 W. R. 


ONUS PROBANDI (On Mortgagee.) 


G81. Where joint family property is mortgaged by one parcener, in 
order that it may bind the other co-parceners, the mortgagee must prove 
affirmatively that the mortgage was assented to by the other ocv-parce- 
ners, or was necessary for family purposes. 11 B. H. R. 283. 


G82, It is the mortgagee’s duty to keep regular accounts and the 
onus lies in the first instance upon him. If he has not kept proper ac- 
counts, the presumption will be against him; but this does not mean 
that all statements of the murtgagur against him must therefure be taken 
as true. 9 W, R. 275. 


ONUS PROBANDI (On Obdjestors ). 


683. Where a defendant objects ander Act VITI of 1859 section 7, 
that plaintiff omitted in a former suit to include the portion which he now 
claims, and in respect of which he then had a cause of action, the objec- 
ioe one of fact, the burden of proof lies with the objector. 19 W. 


ONUS PROBANDI(On Owners). 


684. The taking of a steam vessel on a trial trip from Masagon to 
the sea and back again is a moving of such vessel within the meaning 
of section 12 of Act XXII ot 1805. For such atrip, therefore, the employ- 
ment of a pilot is compulsory. , : 


Where the employment of the pilot is oompulaory on board a veasel, 
4 --" pilot bemg on board, an accident happens through negligence in 
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- the management of the vensel, it lies apon the owners, in order to ex- 
empt themselves from liability, to show that the negligence causing the 
accident was that of the pilot. If anch negligence is partly that of the 
master or crew, and partly that of the pilot, the owners are not exempt- 
ed from liability. 


If it be proved on the part of the owners that the pilot was in faalt, 
and there is no sufficient prouf that the mastar or crew, were also in 
fault in any particular which contributed, or may have contributed, to 
the accident, the owners will have relieved themselves of the burthen of 
proof which the law casts upon them. 6 B. H.R. O. J. 98. 


ONUS PROBANDI (On Partner). 


685. The burden of proof that a creditor by agreeing to an arrange- 
ment whereby a firm indebted to him conveyed to two of the partners, 
thereof certain property in trust to pay off his and certain other debts 
thereby released the remaining members of the partnership, lies upon 
the parties who were originally liable to such creditor. 8 N. W. P.129. 


ONUS PROBANDI \On Party making charge.) 


686. Where a charge is mnde of want of bona files, it lies upon the 
party making that charge to substantiate it by evidence sntisfatory to 
thuse who have to decide the question, 21 W. R. P. C. 97. 


ONUS PROBANDI (On Plaintiff). 


687. The general rule of evidence is that if, in order to make ont a 
title, it is necessary to prove a negative, the party who avers a title must 
prove it. 9W.R F.B. 190. 


688. Inasuit for setting aside deeds, some evidence onght to bo 
given by the plaintiff in order to impeach such deeda ; and he is not 
entitled, merely on proof of heirship, to throw on the defendant the bur- 
den of showing a better title. 1L. R. I. A. 192. 


689. Inasuit for setting aside deeds, some evidence ought to be given 
by the plaintiff in order to impeach the deeds he seeks to set anide. 
Bat in the case of sales or gifts made by a lady in such a position aa that 
of the lady from whom defendant claims, the strongest and moat satisfac- 
tory pruof ought to be given by the person who claims that the transac. 
tion wasa realand bona fide one, and fully understood by the lady. 21 
W.R. PLC. 341. 


690. The mere fact that an allegation ia not traversed does not 
relieve a plaintiff from the burden of proving hin case. 7 B. H. R 
A.C. J. 136. 


691. Any laches of « defendant does not absolve the plaintiff from 
fally proving hiscase. 1 W. R. 120. 


692. A plaintiff suing for a declaration that an adoption is invalid, is 
bound to prove tho invalidity. 9 W. KR. 404, 


laa suit brought to have it declared that a document filed in s 
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former snit by the defendant is sporious, the onueof preving anck 
gation is on the plaint#f. 25 W. R. 415. 


C94. The onus in aauit in which the plaintiff seeks to obtain a declara- 
tion that the defendants held a tenure under him lies en the plaintiff, 
who mast prove strictly the title under which he seoks that declaration. 


9 W.R 154. 


695. Ina anit for a deelaration that a doenment propounded by the 
defendant is false it lies eponthe vlaintiff to prove that allegation, Ik 
4 A, 280, 


696. Where a plaintiff brings a snit for a declaration of hia title 
owner he is bound to establish bis title affirmatively. He is inthe same 
position as any other plaintiff and must make out his case, and the 
onne probandi that he is in possession as owner is upon bin. 2M. 


H.R. 171. 


697, Ina suit for a declaration that defendaut had no right of way 
over certain Iand belonging to plamtll, where it sppeared that defending 
had obtainud an order from the Magistrate onder the Criminal Procedure 

Jode (Act XXV of LRGT section 32%), it wax held that the onus of pro- 
ving an easement did not lie with defendant, but that it was for plain- 
tiff to prove that he was entitled to exclusive possession, 21 W.R. 140. 


The plaintiffs, on being served with notice of foreclosure by the 

8, brought a suit fora decloration that the mortgage was not 

Hold that the onus did not le on the pluintiffs to prove the 
fabrication of the mortgage-deed. 6 W. R. 69. 


699. Ina suit to have it declared that an adoption which has long 
taken place and has acted upon, and in vertue of which defendants are in 
possession, is a fraudulent and false adoption, the enas hes on the plain- 
tiff to make out, to some extent at any rate, the fraud aud fulsehood. 
21 W. R. 84. 


709, Suit by an executor of an alleged adopted son of a party, upon 
a bond executed in favour of that party, for an account (including 
interest) below 500 rupecs. ‘The defendant having questioned the 
plaintiff’s title, Held that it was sufficient for the plaintiff either to 
show that he had obtained a cortificate under section 2 Act XXVII of 
1860, or to prove that he was in de-facto possession of the deed, and that 
the Lower Appellate Court acted beyond jurisdiction im directing an 
enquiry into the plaintiff's de-jure title, 8 W. R. 24, 


701. An admission by one defendant against another, which admia- 
sion the Court finds to be collusive, cannot relieve the plaintiff from the 
burden of starting his case aguinst the repudiating dafeudant, nor can 
it shift the burden of proof to the shoulders of the latter from off the 
plaintiff. GW.R. 299. 


| When a defendant pleads limitation, the onus proband: is on the 
plaintiff. 1 W.R. 27 


ry 
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703. In asuit for possession, it is always for the plaintiff to a 
the bar of limitation, whenever that bar is set up by the defendant ih 
possession, although the lstter’s possession is not admitted to have e xisi- 
ed fur ll years. 14 W. R. 


704. Where limitation ts set up, the onveis onthe plaintiff 
that he has had posscssion of the share, or received payments on account 
of it, within 12 yeare from the institution of the suit. 19 W. R.°7” 


705. Where limitation ts ret up in answer to a suit for ponsession 
it does not lie upon the defendant to disprove plaintiff's possession ; but 
it is the duty of the plaintaff to show that he has been in 
within twelve years befure the commencement of the suit.21 W. RB. 79. 


706. In asuit for a share of the property of a deceased minor, 
mitted to have been instituted ten vears after her death, the onwa was held 
to be on the plaintiffs to prove that their suit had been brought within 
twelve years of the date of such death, 19 W. R209. 


707. Where a defendant pleaded partly tithe and partly purchase, 
hut denied that the plaintiff’s father or ancestor had been in possession 
ofany portion of the land in dispute fora very long period, and assert- 
ed his own possession on ancient titles. Held that the onus of provin 
eee as the period of limitation lay on the plaintiff, W. 


708. In a suit te recover posscasion, a plaintiff is bound not to show 
that he had undisturbed possession for twelve years before he sued, 
bat that lis cause of action arose whithin that period. 24 W. HR. 417, 


709. In an action of ejectment ta recover real ertate, the plaintiffs 
claimed as heirs, The issue directed by the Court was, whether the par- 
¢y in possession, under a decree made in a suminary suit, pursuant to the 
Act XX of 1841, was legitimate. In such circumitances held, that asthe 
title of the plaintiffs depended upon the illegitimacy of the defendant, 
they were bound to prove by sufficient general evidence, their heirship, 
in order tothruw upon the defendant the oxus of proving his legiti- 
anacy. 

The evidence upon that issue being unsatisfactory, the case was req 
mitted to India for further proof. 9 M.1 A. 492; 2 W. RR. PLC. 13. 


710. Inasuit to recover possession of property of which the dorairie 
alleges he has been illegally dispossessed by the defendant, in which the 
defendant pleads limitation, the onus ison the plaintiff to prove that the 
cause of action accrued to him on a dispossession within 12 years of the 
enmmencement of suit. 6 W. R. 327. 


Vii. Two kisthunders executed by jndgment-debtors in favour of a 
decree-holder were brought by the parties before a Court, which ordered 
them to be entered in the register and then returned. Nearly 6 years 
after the date of the agreements, application was made for execution, 

several payments were shewn to have Leen entered on the back 
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“ef the bistbundee, though not made through, nor certified to, the Cou 
* Phe judgwent-debtors denied the payments. : 
Held that the plaintiff was entitled to prove the payments made, for 
the pu of showing that his right to sve out execution under the 


kist was not barred by limitation. 11 W. R. 282. 
712. Ina suit for possossion, the defendant being admittedly in pos- 
session, and claiming to be so under a bill of sale dated 45 years s 


the plaictiff is bound to displace the defendant’s prima facie title by 
showing that he has been in possession within 12 years prior to the suit. 
1 W. KR. 67. 


713. The rule which, in cases where the defendant pleads lakbiraj 
Jaya on the plaiatiff the onus of proving that the land is mal, is not 
inflexible but may be altered according to circumstances, as in this case 
where the defendant admitted plaintift’s title as landlord and never set 
up any plea of lukhiraj until years after the suit was brought when 
ga was deputed to the spot to make a local enquiry. 18 

_R. 191. 


714, Ina suit to recover possession of a quantity of rent paying land 
as per boundaries defined, where the defence is that the land is Iskhi- 
raj land, the property of the defendant independently of the plaintiff, 
it is not enough for the plaintiff to prove that the defendant’s plea of 
lakhiraj} ia not made out: he is bound to show that he is owner of 


the particular land which he seeks to recover. 20 W. RB. 457. 


715. Although the papers on which the defendant alleges lakhiraj 
may be found to be forged, yet the plaintiff (if not estopped by his 
pottah from questioning alleged lakhernj created subsequent to the pot- 
tah) is bound to show that the lands sought to be resumed are rent 
paying lands and (if held by the defendant as lakhiraj) that they are so 
held on a grant ot date subsequent to his pottah. 1 W. R. 25. 


716. The onus in a case in which the plaintiff is an ordinary zemin- 
dar, suing to assess lands which’he asserts to have been illegally usurp- 
ed or alienated by a defendant Inkhirajdar subsequent to the perma- 
nent settlement, rests on the plaintiff. 8 W. R. 451, 


717. In asuit for enhancement where the defendant pleads a lakhi- 
raj holding as to a portion of the land, the onus is on the plaintiff to 
prove whether the disputed land ever paid rent. 6 W. R. Act X. 45. 


718, In asuit to assess land which defendant proves that he pur- 
chased as lakheraj and of which he isin possession, the onus of proving 
that it ia rent paying lies on plaintiff. 10 W. R. 117. 


719. To entitle a plaintiff to recover enhanced rent for that portion of 
the land which the defendant pleads is lakheraj, the onus is on the plaintiff 
to prove that it ia his mal land. If the plaintiff makes ont a prima facie 
case, then the Court is to look, not to the validity of the defendant’s 
title, but to hie poasession of the land as lakheraj. 6 W. R. Act X. 19. 


Ps 
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72%. Where plaintiff ened for declaration that certain lands __._ 
Inkheraj, on the ground that a defendant had obtained a decree in the 
Collector’s Court inst them for rent,—Held that the aaghsd upon the 
plaintiffs to show that they were holding the land as true iraj, and 
that the Collector’s decree was wrong. 10 W.K. 188. 


721. Inasuit for rent alleged to be due uniter a pirtionlar arrange- 
ment, the existence of which is repudiated by defendant, it is for plain- 
tif tu prove the arrangement. 8 W. R. 509. . 


722. Ina suit for enhancement of rent where defendants plead that 
x parcel of it is debuttar land, the property of another party, the onne 
lies on the plaintiff to prove that the land is mal, even though the alleg- 
ed owner puts forward no claim. 10 W.R. 204, 


723. Ina auit for rent where plaintiff claimed as mokarureedar, hnt 
in no way established his allegation that defendant was his tenant, the 
Lower Court was held to have acted illegally in going into defendant’s 
caseand giving plaintiff a decree bocause defendant had failed to prove 
bis case. 10 W. R. 210. 


724 In a suit for enhancemont of rent upona certain aren of land 
which plaintiff alleged to be mua/, defendant set up that a portion of 
that area was lakheraj and did not belong to plaintiff’s Zemindurs. 


Held that plaintiff was bound to prove that he had received rent fur 
the disputed portion before he could obtain a decree fur rent for sach 
portion. 


—Is it sufficient that defendant’s plea is a mere allegation of 
j, or must such allegation be supported by prima facie evidence. 
14 W. R. 285, 286. 


725. Ina anit for arrears of rent, and for ejectment in consequence 
of non-payment, where defendant challenged the rate claimed as well as 
plaintiff’s right to sue alone, Held that the onus lay on plaintiff to prove 
his claim to the rate of rent sued for and to show that he was sole pro- 
prietor. 23 W. R. 289. 


728. The onus in a suit by a landlord for enhancement under section 
17 Act X of 1859, on the ground that the productiveness of the land 
has increased, reste on the plaintiff who mast prove that the prodactive- 
ness was increased otherwise than by the agency or at the expense of the 
ryot. 9 W.R. F. B. 26. 


727. Ina suit for enhancement of rent where defendant gives prima 
facie proof of a rent-free title, such as @ proceeding of the resnmption 
nathorities releasing his Jands under section 48, Regulation XIX of 
1793, the onus is on the plaintiff to prove receipt of rent. 9 W. R. 103. 


728. Ina suit to recover rent at an enhanced rate, it was held that it 
lay wpor the plaintiff to make out distinctly the different grounds on 
which he rested his right to enhance, namely excess of area, increase of 


from the tenant’s egency, and incresse in Lhe value 
of produce. 9 W. B. 65. 


729. In anit for arrears of rent at an enhanced rate after notice, it 
in incumbent upon the plaintiff to show that he gave the defendant 
proper and sufficient notice embracing good and legal ground of enhance- 
ment, and that the ground did in fact exist. Where the notice really 
serves ita purpose, the suit cannot be dismissed on a mere techuicul 


objection, 20 W. R. 232, 


730. Ina anit to recover rent at an enhanced rate after notice upon 
grounds furnished by the first two clauses of S. 18 Act VII ( B.C.) 
1809, where defendunt plended that the land was mowrosee, held by 
him at a fixed rate of rent for generation after generation. 


Held that defendant’s failure to prove this plea was ro bar to his 
actting up that he had earned the right of occupancy in land. 


Held that plaintiff could not succeed proving the substance of each 
part of cl. 1, and that it was not enough to show thatthe rate paid by 
defendant was below the prevailing rate for adjxcent land of a similar 
description and with similar advantages ; but it must also be shown that 
the prevailing rate was paid by ryote of the same class as defendant. 
20 W. R. 410, 417, 


731, The purchaser of an estate at a sale for arrears of revenue, after 
withdrawing a suit for arrears of rent, sued to eject the defendant from 
a piece of land on which his homestead was i. ¢., to declare the land 
liable to assessment and to obtain khas possession. 


Held that the onus lay with the plaintiff to prove that the land was 
ag that he aud his predecessurs had received rent for it. 23 W. 


782, Ina suit for confirmation of possession of certain lalheraj and 
" ae land, and for a declaration that plaintiff has a lukheraj and mc- 
title, the onus ison him. 17 W. R. 449. 


733; In a suit for confirmation of possession of a share of ancestral 
property aa the self-acquisitiun of two grand sons of the common ances- 
tor: Held that plaintiff was bound in the first place to prove his allegation 
of self-acquisition, and also fully to show his possession. 10 W. R. 393. 


734 In a suit for confirmation of right and possession in respect of 
lands alleged to be within plaintiff’s permanently settled bleak. where 
plajutif incidentally remarked that defendaut (as intervenor in a previous 
rent-euit) had claimed the lands es appertaining to another tulook which 
plaintiff alleged had no existence. : 

Held that it was an error of law in the Lower Appellate Court to 
on the seryimes the ae of oving the existence of that other talook, 

“39 Wing. recogniaed oourse ef requiring the 

to prove that she lands in suit belonged to hig taloobs, fo Ww. 


-- 98S. Held ( Monkerjee d. dissentiente ) that the rele that in suite 
for confirmation of possession by adjudication of title, the plaintiff is 
bound to prove that he was in possession at the time he preferred the 
suit. is not so inflexible « rale that it caunot be departed from; ae, for 
example where plaintiff sues for confirmation of possession and preves 
that he waa in possession for many years and until within a few monthe 
of the institution of the suit, he should not be required to bring a» fréeh 
cuit, merely changing the prayer for confirmation of possession into 
one for recovery of possession. 15 W. R. 286. 


736, A plaintiff who seeks to recover possession of lands on the al- 
legation that they are situate in his estate, ia bound to prove his alle- 
gation. 1 W. KR. 220. 


737. In a suit for possession of land, where plaintiff's title and 
previous possession are both denied, it is not proper for a Court to start 
with the case ie forward by the defendant, the onus of proof being 
primarily on plaintiff. 14 W. R. 478. 


738. Ina suit for possession of land, on the ground that it belonged 
to plaintiff’s talook where defendant pleaded limitation. 


Held that the harden lay with the plaintiff to prove that he had 
aera («. e. enjoyed the land) within 12 years of the suit. 11 W. 
on 


739. In asnit to obtain possession of certain lands on the groand that 
they had been assigned to plaintiffs by a partition made by the Collector: 


Held, in the matter cf certain of the plota which plaintiffs alleged to 
be included in particular dache in the butwarrah cbittahs, that aa defen- 
dunts denied that they were so included, it was on the plaintiffs to prove 
their allegation. 


Held, in respect tos dagh in which plaintiffs were admitted to be en- 
titled to a certain quantity of land, it was their business to prove that 
the particular lands which they claimed had been assigned to them by 
the butwarrah proceedings. 11 W. R. 337. 


740. Whena plaintiff alleges that he isin possession of property and 
asks for a declaration of his title only, the bona fides of that title bemg 
questioned by the defendant, it is for the plaintiff to make out thet thas 
title is really and substantially what it purports to be on the face ef the 


deed on which he relies. 11 W. R. 4f 


741. Ina suit for ejectment and possession where defendant admit- 
ted that the tenure of certain lauds which he formerly held had pashed 
to the plaintiff, but denied that the lends in dispute were incladed in 
the tenare alleging that the; were held by himself under saother title : 

Held, that i¢ lay with the plaintiff 4o prove hie ease; and that the 
fact of the matter being iarly withia the knowledge of the defen- 
dant did not the rule of law ia respect to proof, and shift the 
on to the defendant. 11 W. RB. 


206. . Outs Pucsaps (ow rtarmtrer). P, ¥I. 


. 742. Ina suit bye landlord to obtain khas possession where plaintif’s 
Case is that defendant is holding ander a lease whose term has expired, 
tha onve is on the plaintiff to prove the determination of the tenure by 
effax of time. 22 W. BR. “'* 


743. Wheres party who asserts that he is in possession 
adducing any evidence in support of his title, sues for confirmation of 
title as against a bona Ade r for valuable considerntion without 
notice from the party in whose name the property stood, who exercised 
acts of ownership and gave himself out to the world as the real proprietor, 
pisaut re put the defendant to proof of his title till he has proved °° 
own. 14 W. RK. ~~ 


744, A talookdar who had purchased in execution sale the ander- 
tenure of one of his tenants, sued him to obtain possession of the land 
contained in the A oka holding, from some of which he said he had 
heen dispossessed, and in regard to the remainder of which his title was 
disputed. Held that the deputation of an Aineen was improper, and that 
the onus lay on the plaintiff to prove his case. 14. W. R. 190. 


745. Where an unsuccessful claimant under section 226, Code of 
tivil Procedure sues for confirmation of alleged possession and adjudica- 
tion of title, the onus in the first instance ison plaintiff, and an important 
question iu the case is, who was in possession at the timeof the attachment. 
15 W. BR. 202. 


746. A party holding a decree for ashare of a mouzah brought a 
avit for poasession and damages on the allegation that he found the 
defendant in ocoapation of a part of the land on which indigo plants 
were standing, and permitted him to continne for «# time when the 
plants would be removed, defendant promising then to give over pos- 
session, but that when the time came defendant refused to give over 
possession and was still ocoupying the land. Held that it Iny upon the 
fea — wrongful occupancy on the part of the defendant. 15 

. KR. 144, 


747. Ina suit to recover possession by the ostensible purchaser of an 
estate sold for arrears of revenue under Act I of 1845, where it was 
found that plaintiff hed stood by ever since his purchase and had for 
Lt years allowed defendants to remain in B Reiger and enjoy the. 
wea a@ proprietors: Held, that the burden of proof was rightly 
thrown on the plaintiff. 14 W.R. 10. 


748. Although the evidence of witnessen for the defendants as to 
possession is of no better character than those produced by the plaintiff 
us to disposseasion, yet it lies on the plaintiff to mako out his case, and 
aa the probabilities of the case in this mstance were. against dispos- 
eqeuion, it waa beld by the Jadicial Committee, affirming the jad gment 
of the Sudder Dewany Adawiat, that the plaintiff had failed to prove she 
ee Hehe ary ——— which was necessary to maintain the 


BL ay a having bee Bn nist iii essai 18 Acs’XivV. 
G ’ > prainti aft"s allegation possdasion & is posseasion : the 
defendant required him specifically tu prove those facts before the : 
dant eould be called apon to prove bis case. 17 W. R. 161. | 


750. Ia a enit between two rival Zemindars about osrtain larids 
hitherto occupied, bat now relinquished, by Governmont for salt manu- 
facturing purposea, the real question at issne was held to be whether 
these lands appertained to the Zemindary of the plaintif® or of the de- 
fendant ; and as the latter was nuw in possession under a ry 
award of the criminal anthorities, the onus was on plaintiff to show that 
the lands belonged to his Zemindary. 17 W. R. 181. me 


751, In asuit for possession whero plaintiff sets up a late purchase 
against a defendant whose title is derivad from a sale in execation of a 
decree which was made on a mortgage-bond, and atleyes that the earlior 
transaction was fraudulent, the onus ia on the plaintiff to start his caso 
by showing certain facts from which the Courts oaght to iufer collasion 
between the mortgayee and mortgagor. 23 W. R. 36. 


752. A plaintiff, sning for possession of lands on the ground that 
they form part of a khas mehal bought by him from Government, must 
prove that they do in fact form part of it. 9 W. RB. 259. 


763. Ina suit torecover Jand of which defendant had admittedly 
held adverse possession for upwards of |] years, where plaintiff's cause 
of action was alleged to have arisen at the close of a contest between 
him and the Government which had claimed to resume the land, when 
tho Collectur recorded a proceeding that the plaintiff should recover 
possession of his lund, defendant’s case was that he knew nothing of that 
contest and had held possession for 27 years: Heid that it lay upon the 
plaintiff to remove the statutory bar which defendant had set up, by 
showing that he, or some one under whom he claimed, had been in 

session within 12 years next before the commencement of the anit. 
5 W. #. 43. 


75%. Plaintiff alleged that she and her deceased husband’s minor 
brother had, with his othcr three surviving brothers, held joint pos- 
session, but that these three had wrongfully sold the land to the other 
defendants, and she prayed for possession by reversal of the sale. The 
purchasers appenred and filed a written statement to the effect that the 
‘wendora had separated from their father in his life timo, and that they 
(the purchasers) had been in succession to the vendors for more than 
12 years in possession. 

Held that the onus lay on the plaintiff, who would have to show not 
only that she represented one of the heirs of her basband’s father, bat 
also that the land in dispute was part of the estate left’by the father at 
his death. 10 W. R. 436. 


7oo, Ina suit to recover possession of an ousut talook on the alle- 


gation of having been dispossessed by the purchaser of the Zemiudaree 


‘ones Peozanst (on PLainTiys). P, Vi, 


Pight + Held that defendant as the suffering lendietd Rating prinia facie 
Ritle, the on plaintiff te defeat that title by proving the graut of 
vile ne erate Doane. $3 WR. 483. 7 : ‘ans 


Where an suction-purchaser bronght a suit to obtain Fh esmriahy 
of certain julkars, which he alleged for rt of his Zemindary of S, 
the defendant being iu nin thereof, and his possession having. been 
confirmed in an Act IV case: Held, that the burien of proof rested on 
the plaintiff to show that the julkurs in dispute formed part of the as- 
seta of the Zemindary at the time of the perpetual settlement ; and also 
that the plaintiff not having objected before the High Court to the Court 
of first instance having delegated the decision of the main point in the 
case to an Ameen, could not take that objection before the Judicial Com- 
20 W. RP. C. 44. ; 


757. Ingsuit bronght on the footing of a bundobust (from Government) 
under which plaintiff and his brothers, it was alleged, had been in pos- 
eession of land of which they were subsequently dispossessed by defen- 
dant, and which they failed to recover in an action under Act XIV of 1859 
§. 15, defendant pleaded acquisition by purchase from the father of the 
plaintiff. The Lower Appellate Court decided in favor of plaintiff on 
the ground that it was for defendant to show that the land in dispute 
was within the conveyanoes filed by him: Held that the decision was 
wrong ‘iu law, the onus being on plaintiff to prove his title. 20 W. 


758. Ina snit which was really one to recover the possession to which 
plaintiff was entitled, the plaintiff alleged that plaintiff had been in has 

aseasion and had been dispossessed by defendant. ‘The plaintiff hav- 
ing proved a prima fucie tiltle, and defendant failing to prove any title 
to possession, the first Court decreed the suit. The Lower Appellate 
Court reversed the decree on the ground that plaintiff had no’ proved 
the allegation of khas possession or that of dispossession. Held that the 
Lowor oars Court took too narrow a view of the plaintiff’s case 
and decided tho suit upon a wrong issue ; for plaintiff’s title having been 
admitted, he onght not to have been required to prove khas possession 
fn order to recover the land from one who hed no title to it. 20 W. 


* 421, 


759. Plaintiff having obtained a decree in 8 suit for possession found 
difficulty in executing it owing to judgment-debtor having taken e 
un to prevent identification of the land decreed. ha 
_ this, the Court refused to throw the one of showing the boundaries 
upon the debtor, as plaintiff might by timely action have prevented the 
confusion, aud aa the onus of proviug his claim clearly belonged ‘to 
“- plaind@, 18 W. R, 527. 


In a suit to prevent the defendants from obstractiag the plin- 

Riff in his enjoyment of the fruits of certain trees, which he claimed -as 
huir of pl prio who purchased that right, the defendants denied the ex- 
istence of the right, aud alleged possession and enjoyment in them- 
* pelves -<=Held that the District Judge, in appeal, having feand the pos- 


ones “FR waripe: Sow: rts tree). : 103 ’ 


_.. wed Fh. freq her be in the defendant, 2 
upon the pléintl the harden of proviuy his title to the trene Ge Sbeir 
eg Se Ra So Seie Sain eo tale G 

701. Ina suit to establish plaintiff’s title to and for possession of a 
jote which was admittedly the ‘raj-barres jote’ of defendant's anesstor, 
the real point in the case is, how such « jote came into the of 





the plaintiff, and the onwa ison him to show that the defe 3 
cestor or his heir relingaished the jute tothe semindar, and _e 
aemindne hed authority to put the jote to the plaintiff. 18 W. 


762. Ine suit for possession, with mesne profits, on the groad 
thatthe lands claimed were allotted to plaintiff’s sharo by na butwarra 
under Kegulation XLX of 1814, whero defendant, admitting the allugation 
urged that plaintiff had given up possession ag soon as the batwarre 
was completed: Held that it was for plaintiff to prove that defendant 
em Lata with the pusseasiuu awarded to him by the Collector. 16 


763. Where a plaintiff sues to set aside n deed of mortgage executed 
by him, ander which possession passed to the mortgagees, on the allega- 
tion that the consideration had not been received by him, the law of In- 
dia (the English Isw being the same) casts upon hin the burden of 
establishing good proan fucie title tothe relief which he seoks, and he 
must mako out a clear and consistent case fur setting aside his own deed. 
122W.K. PLC.6 


764. In a suit to recover possession of certain lands upon the 
ground that they were granted #4 a jagheer tonure by plaintiff's 
ancestor toone P and his lines! descendants, and that such deseen- 
dant hind failed: Held that it was necessury for plaintiff to prove 
the grant alleged in hia plaint, without which no canse of action 
would have been shown: and as the tenure waa crested in the 
proper and usual manner, t. 6. by a pottah and kuboolout, the latter 
wuld be in the possession of plaintiff’ ancestors. As this wax not pro- 
duced, no secondary evidence given of it, and no fonndation Inid for giv- 
ing sach evidence, it was unuecessary to go further iuto plaintiff’s 
19 W, Wh. P.O. 140. 


Where a sarvoy proceeding, conducted in the presence of both 
. declares lands to be included in the semindary of a nerson, a 
plaintiff who sues sach person to recover ponsession of the lands as in- 
cluded in his own sarnticli , tnast prove by counter-evidence at what 
preciay time, if ever, he or any one from whom he claims was in posees- 
’ ~ of the lands 12 W. BR. P. C. 8. 


766. In aanit to reenver possession of two parcels of land alleged to 
have been comprehended in one plot,on the gronmd that they had been held 
by plaintiff and defendant jointly, until by certain proceedings the 
was virtually deprived by the latter of the usufruct, defend on 
being that the parcels were divisible into two distinct plots, one held by 
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himecl{ :jointly) aud theother 2 ey - 
Bold that it wae on the plaintiff: to prove geared: areas 
part of the lead held jointly by him aud the defendauk. #8 AV. R, 


GT. Inasnit under section 230 Code of Civil Procedure; to recover 

: nas part of plaintiff’s stare of pergunah, of certain’ fisheries 

she-had been dispossesscd by defendant, though they -wora 

part ofa julkur mehal which hud been left by a partition 4n the joint pos- 

a-etm- of allthe share-halders, defendant avering that the fisheries in 

had been created since the partition, Hold, that it lay with the 

' ty wtart her case by showing that the fisheries were a part of the 

jutkur mehal held ijmaloe by the parties, and that it was specially neces- 
vary fur her to prove Lona fide possession, 12 W. KR. 16. 


708, Where a defendant in a bond-suit denies receipt of the consi- 
deration in tuto the onns of proving the receipt thereof is on the plain- 
tiff. Where the defendant denies receipt of the consideration in part, 
the onus ia'on tho plaintiff te prove payment of the consideration to the 
extont of the sum not admitted by the defendant. 5 W. R, 203. 


769, Where a plaintiff snes for a specific sam of money daeon a 
balance of account, it is for him to start his case and show what sum is 
due on the account, and until he has done so, the defendant need not be 
called upon to rebuthim. 12 W.R. 529. 


770. Inn suit to recover advances alleged to be due from a discharged 
Komasta, who pleaded, acquittances at the time of his discharge. Held 
that plaintiff was bound to prove tho payments to, and the receipts 
from, the gomasta, and to put in originnl documenta and not mere 
transoripts, even if the defendant had remained silent. 10 W. R.422. 


71, An ostato was mortgaged with the stipulation that the interest 
of the mortgnge-debt should be deducted out of the usufruct, and that 
af the profits fell short the mortgagor wonld make np the deficiency. 
After atime tho mortgagor tendered the amount of the principal sum, 
aud forcibly took possession of the property. The mortgagee sued to 
recover possession, and obtained a decree with wassilut. 


Held, that plaintiff might have saed ander Act XIV of 185958. 16; 
but that suing as he did the onus was on him to prodnes the acenunts, 
aud show that somothing was due to him as interest. 19 W. R. 429, 


772. Ina uit against an heir for debte of his ancestor, in the absence 
of apesial circamstances it lies upon the plaintiff in the first intstance to 
give such evidence as would prima facie afford reasonable ground for an 
inferonco that asauts had or ought to have come to the hands of the 
defeudant. Plaintiff having laid this foundation for his case, it then lies 
upon the defendant to show that the amount of such assets ia not suf- 
ficient to satinfy the plaintiff’s elaim, or that he was not entitled to be 
‘aatinfied ont of them, or that there were no aseets,er that they had been 
dixposed of in untifaction of other claims. 3M.H.R. 161, 


773. Tua suit by three brothers to recover an ostatesold by their 


a. a , ; 


vamoconmtty setl:incollasion with pa asa Held that Pog se 
9 me _ to prove that thu aule was fraadulent aed collusive. 


774... 10.8 aut tor. possession of land in virtue of a patéinh 
eldest member of a joiut Hindu family where the other wembers 
Wate the cluim ou the ground that the lessor as one of a joint family 
conld sot give title to the whole of the land, the onus of ving shed 
eldest brother's right to give such title ia on plaintiff, 20 W.B. 942. | 


175. In a suit bronght by a Hindu son, for himself and on behalf of 
three infant brothers, to set aside a sale of cortain ancestral lands, which 
had been made by his father without his concurrence :—~Held, that the 
onus of proving that the pnyment of the debts, on account of which the 
property was sold, was not a common family necessity, waa properly 
aid by the District Judge upon the plaintiff. 2B. H. R. 23. 


776. Ina suit bya member of a joint Hindu family to recover posses- 
sion of a share of the ancestral property where limitation is pleaded, the 
onneis on the plaintiff to prove possession in some way withiu 12 years. 


23 W. KR. 381. 


777. Where plaintiff, a momber of a Hindn family, suing fora divi- 
sion of the family estate, admitted on the face of his plaint that he had 
taken possession of part of the family property, and for sixtyuen years 
lived separate, the onus probundi lieson him to show that the circumstances 
under which he became possessed of his portion of the property were 
ea with his statement that tho family remained andivided. 1B. 

. R. 4. 


778, In asuit to recover property on the ground that it was parchased 
asthe vendor’s undivided share in the joint family property of three 
brothers, where defendants averred that it was the siltnoquived seoparty 
of the elder brother, who was not plaintiff's vendor,—Huld, that the 

laintiff was bound at least to show thet the defendants constituted » 
‘Joint family, and that they had enjoyed the propurty jointly at some 

eriod since ita acquisition. Tho single fact of a een living Joint, vc 
in conunensality is not enough to reise a presumption in law that property 
acquired by an individual member is joint. 10 W. it. 198. 


779. A plaintiff suing fora share of cortain joint property which 
claimed under a family arrangement said to have been reduced to writ- 
ing as an ekrarnamah, and apon the happening of the necessary conditions, 
it was held that the rules with regard to the onus of proof which are 
applicable to a auit fora share of joint family property were not directly 
applicable and the plaintiff was bound to give some prima fucis proof of 
her cause of action. 10 W. KR. °%’ : 


780. N,asreversionary heir of the former proprietor, and as now en- 
titled to posseasion on the death of that proprietor’s mother, saes for 
lanl in the poxsession of C, who obtained it by purchase ata ante ig 
execution of a decree pussod on a bond granted by O, which bund and 


P. VI. 


pe alleged by N, to be: fenndelent. and -eniiasive | 
Heald, that-the buries ia on the plintiff to: prove :that the: deorse 
= ate ae BS : ; 1» WwW. RAs eo hee eg ae teat BF ee ded 


781. In a suit to recover certain perty on the allegation that 
tiff’s fathor had obtained it in gilt fram his wife (Ledan), and that it 
been in the poswesion of father and son more than 39 years, defen- 
dant having had bis name recorded in Cullectorste “as heir te ( Latin). 
Held, with reference to the fact that there had been a tenanoy of hasbanid 
aid wile together, that i¢ was incarsbent on plintiff to prove that his 
=e 4 pussession on his own account, and not that of au agent. 
WR. 503. 


782, In a suit to recover the amount of excess payments of Govern- 
ment revenne mule by the pliintiffs on acconnt of their co-sharera to 
nave the estate from aale (exch proprietor holding « well defined, lie Sh 
not actually separated, share),—lHeld that the oaas was on the plaintiffs 

prove their shares aud the amuuut of revenue payable ou them. W. 


783. Ina aait for rent by a share-holler where dcfondant contends 
that he is net bound to pay otherwise than by entirety to the person en- 
titled te the whole rent, the onus is on plaintiff to show that he is enti- 
tled to avo for a fractivual portion. 20 W. R. 76. 


184, Ina suit for property acquired from the proceeds of an alleged 
joint trade, the joint character of which is neither admitted nor proved, 
the onus lies in the first instance on the plaintiff whois not entitled ander 
the circumstances to the ordinary presumption of Hinda law arising from 
the existence of joint family estate. 16 W. R. 163. 


Where the plaintiff filed a suit to set aside a sale of land after 

tml been unaucceseful in an application made under section 246 of the 
Civil Procedure Code to raise an attachment that had been Inid on sach 
Jnnd : Held that the onus lay on the plaintiff to prove his title, and not 


on Lie vacee to prove that of the judgment-debtor. 5 B. H.R. 
A.C. J. 70, 


788, Trasuittarecover the balance of purchase-money alleged to 
have been due upon the sale of a decree, where plaintiff’s conse wan that 
the consideration-woney was not paid, but a roogua given fur it, payable 
when the mutation of names took place: Held, that the onus of - 
ing i Bo daa wae thrown upon plaintiff in consequence of the 
acknowledgments she had made of the receipt of the whole purchase- 
money, Vis., an admission which was made, and recorded under Act XX 
of 1806, at the time when the deed was registered, and agaig an ack- 
uowledgment made in tho petition presented tothe Court which meade 
the decree for mutation of names. 19 W. R. P. C. 149. 


Ta a cane of purchase after a decree, where the vendor is only a 
lar, and the vendor's hasbard (supposed to he the res) owner) 
the deed and received the purchasa-money (thereby makiug ‘him- 


phonamnt [om eLANTTPy). wT 
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os fide purchaser for value, exercising dus care and daigence: 1 W. 


. Ina auit by A to enforce a ti of pre-emption which'the 

to B was admitted, bus it was al that B's deed of purchase 
‘had beun ante~dated, the onns lay on A to prove that B’s deed had been 
aute-dated ; and on the failare of A to substantiate that fact and to prove 
that B. had taken possession within one yoar previons to justitation 
Ce ere ene 1 section I Act XIVol — 


789. Ina suit toestablish aright of pre-emption on the groand of 
ownership of contiguods fand, no ataount of mis-statemont on the part of 
the defendant asto the ownership of such land can relieve plaintiff 
of the uxue of proving his ownership. 9 W. BR. ~~~ 


* 


790. Ina suit toestablish arightof pre-emption ta property .....-. 
had been sold, in which plaintiff alleged that the actual value was dif- 
ferent from that which was recited in the sale deed of sale between the 
defendants, the vendor and the vendee- Held, that it was fer plain- 
tiff to give some evidence in support of the allegation that the amuuut 
stated as the price by the defendant was wrong. 13 W. R. 435. 


791. Ina suit for an accretion, the onus is on the plaintiff to prove 
title. 6 W. R. 138, 


The ona is on the plaintiff to prove his right to the particular 
fishery claimed by him. 11 W. KR. 400, oe 


793. Ina suit to recover a share of a tank on the allegation of its 
being joint family property: Held that the mere fact of plaintiff's 
having at some previous time been iu possention dvuld be no proof of his 
title or shift the onus on defendant. 9 W. LW. 401, 


794, Where a plaintiff gy ian that subsequent to hie purchase of a 
tank, ata period specified, defendants had commenced to take water 
from it and had upened a channel for the discharge of the water: Held 
that the onus lay on plaiutiff to prove the assertion on tho part of the 
defendants of any new right. 11 W. R.~ 


795. A party claiming to erect a bund in a nataral flowing river so as 
enteirely to cut off the water from another party, is bound to prove that 
be has acquired the legal right to do so by user. 15 W. BR. 516, 


796. In the suit for the removal of certain outlets made by defendant 
in an aqueduct, on the ground that plaintiff was entitled to the exclasive 
use of the water of the aqueduct, where defence set up was that the 
da n of the aqueduct tu which the dispute related was where water 

owed through the lands of the defendant’s Zemindaree. Held it was 
for plaintiff to make good the title he alleged. 15 W. R. 85. 


797. In acase where both partics severally claim the whole of a 
julker, and the defendant is in pussesswn of it ander an Act 1V award, 
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the onus fies on the plaintiff to prove his title to _ 
tion of it, and on his furnishing any evidence of his title the Court will 
then go into the defendant’s title, and decide which of the two parties 
has a prior titleto the disputed julkar. 1W. R. 2185. 


798, A,in execution of s decree against B, purchased B’s, 

an estate, which share was suid to bea certain quantity. Srbseqrent- 
ly, A’s representatives absorbed more land than belonged to B’s ; share, 
atudin asait brought to. declare their righte in the estate, it wae held 
that thero should have been x clear finding as to what was the extent 
of the share originally purchased A, and that iu determining the claim 
of A’s represcutatives to the inucrease, the burden of a very distiuct 
proof should be Isid on them. W. R.S. N. I51. 


799. Inan action for malicions prosecution, it is for the plaintiff to 
rove the oxistence of malice and want of reasonable or probable cause, 
fore the defendant cau be called upon to shuw that he acted bona fide, 
and upon reasonable grounds, believing that the charge which he institu- 
ted wasa valid one. 6B. L.R. 341; 14 W. RB. 426. 


800. A plaintiff is bound to prove that he attained his majority in 
the date alleged by him in his plaint. 1 W. R. 


801. The minor through the Court of Wards is at present in posses- 
sion of Luchmes Pershnd’s estate. After asummary enqniry instituted 
and carried on by the Judge in the presence of both the widow and ‘the 
aia plaintiff, his legitinucy was established to the satisfaction of the 

udge. ‘The plaintiff now sues to set aside the orders passed on that aum- 
mary enquiry. Held that ho must prove his case, or at least addnce 
auch evidence as shall prima facie raise in the mind of the Court some 
heh to the boy being reully the son of Luchmee Pershad. 1 W. 


802. Where a plaintiff claims, not under any general right of in- 
heritance, but expressly under a deed, he must prove that deed ; no 
Jegal prusumption as to the contents of the deed can arise from a consi- 
deration of what the party through whom he claims would have been 
tae a by the law of inheritance had there been nosuch deed. 9 


803. Where a plaintiffin a civil suit relies upon a kobala, which has 
been held by a Court of Small Causes to be mula file, the onus lies up- 
on him to prove that the deed was executed and that it represented a 

aud honest transaction between the parties. 10 W. R. 412, 


804. In a suit on a bond it is for the plaintiff to prove the _ ___.. 
of the debt, and this will be done sufficiently in the first instance by 
proof of the execution of the bond. Itis for the defendant to prove 
ea ves can, that such amount is leas than the eum sued for. 


R05. Where a deed of compromise clearly showed that the lands 
granted to the plaintiff were in exchange for the alleged khood kasht and 
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lands of her father: Hild that the onve ‘wan not on the de. 
ferdnntato prove the fact of the: ‘exchange, hat um the plaintiff to 
her case by somo prima facie evidence. 17 W. R, 559, | 


896. Tho plaintiff, suing to recover money voluntarily paid by her 
to the defendant, alleged that the payment had been obtained rain. 
Hold that the onus was on the plaintiff to prevo hor allegations, and hot 
on tho dofendant to prove them auture. 2 W.R. 2. 


807. Whore o defendart admits exocation of a bind, bat donies ro- 
ceipt of consideration, the ones of proving rucvipt ison the plaintiff. 


Whoero a defondant admits having written a letter of assignmont 
directing tho plaintiff to pay certain sums of money duo by the defén- 
dunt to third parties numsd in tho letter, tho plaintiff is bound to 
prove such psyment. 3 W. RR. II. 


808. In a suit by a wife to recover property alleged to have 
to her froin her liusband under a kobalah the execution of which ia un 
doubted, where the question is whether the transfor reprosonted a 
or simply a paper transaction, it is not for the Court to presume but 
for the plaintiff to prove that thoro was substantial consideration. 24 
W. QR. 477. 


809. Ina suit by the heirs of a Mahomedan pardanahin lady to aot 
aside a deed of sale exceuted by her, whilst leaving apart from hor ro- 
lations, in the house of the purchaser, who had occasionally acted. as 
her mooktar: Held, that some evidence to nopeach tho deeds should 
be givea bythe plaintiffs before the onus of supporting it is thrown on 
the purchasser. 


Wherein such a snit, the substantial rclief Preyer for is that tho decds 
should be set aside, the Court is not asa in substituting thorefure 


ea mere declaration of the plaintiff’s title. 15 B. L. R. 427, 


810. Where plaintiff alleyos that an attachnent subsists, and that 
therefore the mortgage under which defendant claims is invalid, is bound 
to prove his allegution, and tho onus is not discharged by shewing that 
attachment was wade sume years previous to the alienation. 9 W. HK. 382. 


811. A decree-holder, driven by nan ordor of the Court under aection 
246 of the Civil Procedure Code, made in the exceution proceedings; to 
peek aremedy ina regular suit, sued to ostablish his right to certain 
property as boing that of his judgment-debtur. Tho defendant, adimit- 
ting that the property had beon the judgmoent-debtor’s alleged that it 
had passed to himself by conveyance. Plaintiff, ndmitting the fact of 
euch a deed of aale, alleged that it waa fraudulently executed in order 
to deprive him of his just rights. Held that plaintiff was buund to pruve 
the fraud. 10 W.R. 321. 


812. Ina suit for the sale of certain property in antisfuction af a do- 
erve against a judgment-debtor (since decessed) where it was found that 
the judgment-debtor had made over the property to hic wily in lieu of 
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dower and that she hed transferred it to defendant: . Held: thas 
onne was.on the plaintiff. lu W. B. 423. | 


813. Invnsuit for setting aside n minmary order onder the | 
of section 2408 Act VIII of 1839, on the allegation that the order was ille- 
gal, it is for plaintiff to prove ite iMegulity, TW. RR. 422. 
R14. Ionsnit against na purchaser to ret aside a rnle in execntion of 
a decree on the ground of fraud, the onva lies upon the plaintiff, to make 
that the enle was frandulont. ly W. R. 280. 


In asnit to set aside a asle in execution as colornble false, and 
» the proof lies woth the plaintiff, 19 W. 2. 131. 


£16, A deerce-holder in’ execntion of his decree put ap for 
certain property of his jadgment-debtor, which was purchased by 
tiff ostensibly on his own account. Having reason, however, to * 
that the purchase was bencemee for the judyment-debtor, the 
holder again took ont excention against tho essme property and advertized 
it. for anle.  Plaintifintervened, bat his objections were disnllowed by 
the Court which found the judgment-debtor in bona fide possession on 
his own account; the property was then sold, and) ono of the defen’a ita 
bought it. Plaintiff then sned) to have the execution proceedings set 
aside, and to have it declared that the property had) been brought on his 
own account and with his own money: Hold that the once of prouf lay on 
the plaintiff. 12 W. kh. 2°” 


817. In asnit to have a purchase inade at an excention ale ret aside 
on the ground that it was not bowed fide but collusive, tho burden of proof is 
upon the phuntif, and itis not sufficient for him ouly to show circumstances 
whieh create a Kuspicion of the bane Ades of tho transaction, Bat in a suit 
for possession of land and for adechwration of plaintiffs title by virtae of 

urchase, ibis net sufficient for hin to er He wdeed executed by a 
Judgmont-debtor : the plaintiff mast freo his case of such euspicians as 
Insy arixe from bis own position with reference to the vender and froin 
any such circumstance a8 the improbability of such a purchase having been 
wade. 23 W.R. 141. 


In a suit to establish title, ananccesefuly asserted in an execn. 
tion case, to property sold in) satixfaction of s decree, where plaintiff 
clatinas under a gift and other titlewortgiuating with the yudyment-debtor, 
iin net nufficiont for plaintiff te make outa prin facw case leaving it 
to defendant to demonstrate frand ; plainnff ia bound to antiafy the 
Court of the genuine Lona fide unture ot the transfer. TL WR, | 


R19. A having obtained a deerce in a suit instituted ona bond par- 
porting te have been executed by plaintiff's father and one D, proceeded 
to execute tt by putting up for sale cirtoin rights and interosta of plvintife 
ae ithe legal representative of her father,  Mbintiff ened on the nitega- 
tion that the decree was fraudulent and collusive, and that ahe had 

"with uo nelice of the procecdiggs taken iu execution. 


(om @vecisan). it 


_ Held that it was for plaintiff to make out her cane of fread, 

at was net for deferdang to show that the decree obtained fram —_ 
petent Court was not collusive, or that the uotice had been actually 
served. 12 W.R. 148. 


520, In a suit iv which plaintiff praved for the anle of property which 
Ubeen mortgaged t hin as secarity for «loan, undue a gur-i-posh 
ines tenes, amd ot which he had been dispossesast by defendant ni 
olor offadceree, it was held that as plaintiff lel for a great many 

the asufract of the land for the very purpose of repaying himele 

pol and interest of his loon, the barden waaen bin te show that 

waa nuythiog remaining due to hin, and that the cade nise wan his 

prove that the iyjarah gave hin the right te sell the property apon 
ney, SPW. Oo" 


R21. To imke ont a title to property, it is not sufficient that the party 
frou who, oc in whose name, the clanuint athwes that he bought the 
property dees net cone forward ¢odispate tho allegation. Tbas 
for tite plameitf ta establish either the alleged bansmes, ora 
conveyance from the alleged benameedir, 2b OW. 19, 


R22, Sait for title-deeds. The defendant (plaintifVs maternal aunt ) 
pleaded that she had purchased the property in the phantit's name, bat 
that she waa the party benedemlly titerested an ut Tedd thot, ifthe 
plaintiff could) show that be lad held possession from the tine of Che 
purchase to the dostitution of the sat, the defendant most prove that 
Khe had hereelf purchased the property; otherwise the ova would be 
onthe pliintifl te prove that the prop orby was purchused frou bis own 
funds. 2 WW. RR, 31. 


ONUS PROBANDI (On Purchasor:, 


823. A purchaser of another’s eeghta and ontercets is bound to ahow 
what may be properly c maposed under that aenumuistion, 3N.W. 
Pp. 18s. 


R24.) Held that the purchaser fram the grand mother wana hound to 
wove hia titheedecds and Civ existenes of legal necessity for the sale. 


W. 0. S27. 


825. Where a party resists Lishility for a deed of asle executed by tis 
am-moeoktenr, it is necessary for the parchaser elonning ander Chat deed 
to show that the mooktesr had authority either by virtue of a goseral 
or special power of attorney to execute that deed, and to bind bis princi- 
pal by executing thut deed. 29 WoW. VED, 


~ Where a purchaser of immovable property deals with a 
aving » qualified power of denting with that property, it lies apo 
inxer fo give some ressesble aecounb of Che acal which 

xl, or was alleged to exist, for the snle. 2 Mo IE ROT. 


827. The benamee system being one of the recognised jistit ttiens of 


142° Owes raopaeworéen-Tmeant). Pp. VI. 


muy ‘a’ purchaser does not discharge himeetf. of the ons 
srow upon him, by looking only to the apparent title. Nor is the onus 
dincharged by the mere fact of the’namo of the defendant’s vendor be- 
ing alono registered in the zemindsr’s books as the exclusive owner 
of the putare, or of tho vendor being ouly sued by tho zemindar for the 


reut of the puinee. 18 W. BR. 151. 


828. The plointiff must start his caso by showing that he was not 
guilty of the offence charged, and it will then bo upon the defendant to 
show that ho made the imputation in good faith and for the public good. 


1 Ww. 
ONUS PROBANDI (On Ryot.) 


829, Inaasnit for rent, if the ryot pleads payment, the onus prob andi 
wonhim. 1 W. R. 268. 


830. Wheroa ryot holds lands of considerablo extent under a Zemin- 
dar, and alleges that one or two plots occupied by him are held under a 
differont title, the onus ison him to prove his allegation, 7 W. R. 535, 


R31, Where a rvot, on whom notice of enhancoment has been serv. 
ed, suoa under seetion 14 Act X of 1859, and fails te show that any 
excesstvo rate is demanded from him, or that he is not hable to pay the 
rent domandod, his suit onght to be dismissed ; the Court onght not to 
ve i" g wy defendant’s case as if he was suing for enhancement. 11 

RR, 377, 


ONU.3 PROBANDI (On Sobayot.) 


R32, Plaintiffs as sebayets sning to recover property must prove the 
title which gives them the right fo recover just as it would if they 
were secking to recover upon a secular, instead of a quasi religious, ti- 


tle, 10 WL 2. 89, 
ONUS PROBANDI (On Sons.) 


833. Where the ancestor of a joint Hindu family purchased, a pro- 
perty in the namo of his youngest son, the ears was hell to be on those 
claiming under the youngest san to prove that the property was his se- 
parate possession. W. RK. S. N.11. 


ONUS PROBANDI (On Spocial Appoal) 


83%. In order to support a contention that the judgment of the Lo- 
wer Appellate Court is erroneous in’ law becanse the Judygo has failed 
te give proper effect to the dacumentary evidence adduced, it in neces- 
ruvy for the special appellant te show not only that the evidence is 

© wd to support certain conclusions, but that these couclusions alone 

fromit, 20 WLR, 


ONU3 PROBANDI (On Tonsint,) 


Lua woe between te rival teuants claiming tu hold undor the 


ind, where one of them almitted the tenancy of the other, but 
resignation by him of his tenaucy and a lesseto himself, the 


re he proving the resiguation was held to be on the furmor. W. it. 
.N. 47. 


ORIGINALS (Power to call for.} 


836, A Court in which & suit may be ponding has authority to sen 
for the records from any other Court in which they may be, the ordi 
nary rules of that other Court notwithstanding, 22 W. It. 385. 


OUGHT NOT TO BE ACCEPTED. 


837. “ Ought not ta be accopted”? may havo differont meanings with 
reference to documentary ovidenco and to parol evidence. 6 W. KK. 33, 


OWNERSHIP ( Acts of.) 


838. Inspecin ippeal, the High Conrt beld that evidener which 
did not allude to any specific acts of ownership, was not suificiont ovi- 
dence to prove possession. 


The finding of the fact of possession by the Lower Appellate Conrt 
upon such cvidence reversed in special appeal, 2 B. L. R. App. 38u. 


839. A person’s title or property in a tree my be proved by show- 
ing that the tree grows on his land, without proof of avy acts of uwnor- 
ship over the tree. WR. S. N. 223, : 


840. Where a widow has been allowed to exercise acta of ownership 
in rospect. of landed property belonging to her decensed husband inowea- 
prtiblo with a mere right to maimtenance from has estate, the ong of 
proof that the widow is entitled to nothing beyond a bare maiatenanoe 
lies upon the party ascerting tis. SN.W. PL 12. 


| 


PAPER-BOOKS. 


841.) Under the rnles af the The Court, aeeont-hoaks which are not 
translated, and are not therefore a part of the paper-book, cannot be re- 
ferred to in atrial without special leave. 1) WL RR. 12d, 


PARTNERSHIP-BOOKS. 


842, A & Co.and B& Co, entered into a joint adventare in opinm 
A &UCo. were tosend money to various places to be handed to the agents, 
who were to buy andl sell. They now claimed against B& Co. for 
money alleged to have been so sent after giving erodit tor sams 
The proof was the arrival of the money at A & Cy’s places of 

by entries m AK C578 books at each plice, bat thera was no 
; “oyinent to the agents sage such catries  Aats comittances to 
the uther places, the only evidence was thy books of AX On at the 
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t»- the 
putida ty the furmec, although the evalunce appeared mantit- 
the cane would vot be remawdeal, as the appellants, uadepeudently 
ut there claima, had a balwuce ayuinet Ubem, 48. L, RW. C. 


PAYMENT (Of Considoration-mones). 


of compromise, that the 
wis pail, innotofitvelf, secording to the practios of the Native 
Conrts in badin, conclanive evidence of such payment, aud may be rebut- 
ted by evidence of non-payment. 
Where payment is donied and evidenoe of non-payment produced, 
the burthan of proof that the money was paid, lies on the debtor. 3 Mf 1, 
A. 347; GWLRL D.C. 58. 


R$. Ttisthe practice of the Courts to receive evidence as to the 
actaal payment of Gonsiderion-money, notwithstanding the sale deed 
hiny Contain an adinission of the receipt thereof, 


It boing generally, if not nnicorsally, the ease, that the conaidleration- 
money ix not pad at the tre of the exeention of the deed, gross mystic 
woul) be committed if such evidence were exclided. 2 NW. PL 209. 


PAYMENT (Of Docr>0 ). 


845. Jt is no ealid reason to dishelieve the evidence of x witnesa who 
awore tliat he had received the nmountofia decree from plaintiff, when 
the money was paid by plaintift’s nent. 17 Won. 002. 


PAYMDNT (Proof of). 


BiG. A rtipnlstion ina document that noather payments except pay- 
‘nts endorsed on the document itself shall be admitted does not exclude 
of payment by other evidence 5 MoE RR. 451. 


PETITION. 


R47, A petition put inte Conrt bea jedgmont-debtor for time ta pay 
the iustahnents due ander a kicthandee, may he eonsidered as evidence of 
e new controct formally entered into with the decree-hulder and declared 
m Court. 23 W. WR. 405. 


PRTITION (Oollusive’. 


$2, The Conrts were nnable ta understand what the Judicial Com- 
missioner meant by saying that a petition by which a widow transferred 
her rights tothe plaintiff wasn collusive document in the absence of proof 
of nny attempt at fraud thereby nesinst third parties ; butas the petitian 
upon which the plaintiif’s right to bring this suit stood was anregistered : 
Held that it could not operate as ntransfer of the widow's rights or be 
“in evidence befere nny Court. 17 Wo Ro 248. 


PBTITION (Verified). a 
849. A vorifivl potition is not ovidence. 6 W. R. Mis. 43. 


Porsaasion (oF ARCUNTRAR PROP ERTT). ims 


Where a party aske othere ta verify bin signature to a petition, 
er to identify him as one of the petitioners, it amounts to on allegation 
on his part that he made the atatements which appear in the petition, and 
is nw effective evilenre nyninst the porty making the requevt ae if the 
petition were in fact filed. 21 W.R.** 


PLAINT (In former suit), 


The Lower Appellate Court wan held to have committed an 
error in low in admitting the plaint filed in tho proviows suit ae evidence 
agninust the Label defendant, and also in relying on on decision of 
1807, which did not determine any question of right as butween tho pre- 


rent plaintiff and the present defundant with reference to a julker in dis- 
pute. 17 WLR. I. clerence to a julker in dis 


POSSESSION (How to be proved). 


#62, A _witnesso’s statement that a party isin possession? ia no 
evidence of the fact. The question of possession is a tnixed one of nw 
and fact, and the evidence produced munt give the various acts of owner- 
ehip which go to constitute possessiun, sv that the Court say arrive at ite 
owy conclusion, 9 W. R. 7° 


Occasionally visiting and making use of in house is ample evi- 
dence of possession anless shown to have been done by the claimaut iv 
tho capacity of a visitor and notin his own right. TT W. 2. 


POSSESSION (Long.) 


R54. Tho plaintiff, the purchaser of a putnee nnderas ante for the 
paymentof the rentof the putuee, sued the defendant, who was in pos. 
session of the lind included in the pudnee, for aright to increas Che rent 
of the Jand and have a proper rent payable to him out ofthe dand, He 
relied solely on threo tesnmnortace returns for three separate yenra in 
each of which returna tho Jand said to bein possession of the ghatwel, 
the defendant’: predecessor, was entered aq 1 beegaha, Tho defen- 
dant adduced the evidence of two aged witnesses who stated that ao 
long as they remembered the property tho quantity of land in’ the 
. tenure was 3,090 bregaha, ‘Tho Lower Conrt dismissed the 
plaintiff's auit holding that the defendants had been in possession of 

oo ba, and not 199 berqhas na alleged by plaintiff, and that. the 
defendant had been in possession for more than G9) years, Tho High Court 
confirmed the decree of dismissal of plaintiff's suit: Leld (it al 
of the concurreut decisions of the Lower Conrta) that the long uninterrap- 
tel possession of the ghatwal was clearly entitled to have greater 
weight thau the tssumnovisce retarus. 15 W. KR, I. C. 


POSSESSION (Of Ancestral Property). 


855. Pussessiun uf ancestral property ix good evidence of title 
a cu-sharer, if shown to be evidence and to he imconsimtent with the co 
shaving any rightin the porlivu claimed. Tf W.K. SL. 
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POSSESSION (Of Collect 


.-v. Possersion of Collectorate Chollan by a Mooktear ia prima facie 
proof of payment by him of « five levied by the Collector in a butwarra 


ry 


17 W. BR, 802. 


857. A pottah must not be presumed to be genuine merely from its 
ancient date. 1 W.K. 


Pottuhs cannot be assamed to be false, because contradicted by 
as which are neither on the record nor sre produced as oxhibits, 
. Rh. 


Tho production of a pottah in the presence of the party most 
interested in challenging its genuineness, is a txct legally of the utmost 
importance in detorwining its gonuinencss. 8 W. BR. 395. . | 


860. Whoro a tenant continues to hold land after his torm, his pottah 
will be ovidenco of the rent at which he is holding ovor, in the sabsenco 
of ovidence to tho effect that tho rent wus altered subsequently to its 
expiration, 22 W. RR. 31, 


661. Neither an alleged pottah nor jumma-wasil-bakee papors (whon 
objected to by the other side) are recoivablo in evidence until some proof 
beyond mere conjecture is given of thoir genuineness and authenticity, 
a the hoursuy evidence of three witnesses dovs uot supply the defect. 

J. 49, 


862. Where a pottah had no attosting witnesses and was not capable 
of direct proof, it was held to have been established by the fact of having 
come from proper custody, corroborated by the exact identity of the 
oe ere with his admitted signaturo on other ducuments, 18 
W. RR. 493. 


POWER OF ATTORNEY. 


863, A power of attorney authorising tho registration of a deed of mort- 

» and recognizing a previous power to execute the deed of mortgage, 

is adimnirsible as original evidunce by way of admission of the provious 
deed, 2 W. RB. 44, 


PRACTICE (Of Privy Council), 


804. It is not the practice of the Judicial Committe to advice tho rever- 
sal of a decision of the Court below, merely on the effect of the evidence 
or the credit due to witnesses, as the Judges in India have better means 
of determining questions of fact than the Appellate Court. 9 M. I. A. 67. 


PRESUMPTION. 


_ 865. The maxim omnia presumunter rite exse acta cannot apply where 
.. ; plain that tho groatest possible irregularitics have occured. 23 W. R. 


Patsuurnion. 117 


866. The rule ia to presume that a Lower Coart haa done its daty ; 
pian hy duty cannot be assumed at the mere suggestion of an appellant. 


867. The presamption of legitimacy where there has been opportani- 
ty for sexual interoourse is not irrebuttable, 1M. H. R. 478, 


868. An rks Court ought not to interfere with the judgment 
of the Lower Court until it is perfectly satisfied that the conclusion ar- 
rived at by the Court below is erroneous. Itis a prosumption of law 
that the judgment appealed aguinst is right until the contrary is shown, 
end, when there is a doubt about it, the benefit of that doubt shonld be 
Hered the Appellate Court to the respondent. 7 B. L. %, 621; 18-W. 


869. Tho presumption of English law as to encroachments mado by 
a tenant during his tenancy apon the adjoining lands of his landlord in 
that the lands so encroached upon or added tu the tenuro and form part 
thereof fur the benefit of the tenant so long as tho original holding 
continues and afterwards for tho benefit of the landlord, aniless it clearly 
appeared by some act done at tho time that the tevant made tho on- 
croachment fur his own benefit. 22 W. R. 246. 


870. There is no necessary presumption that property in the posses- 
sion of a respectable female’s husband, brothor, and son respectively, is 
possession on her behalf, aud not on heirs. 2:3 W. R. 204. 


871. Where the Lower Appellate Court concluded 
ness of a dced of salo to certain appellants, on a presumption arising 
from the existence of a possessory leaxe to other parties, and rested his deci - 
sion entirely on such presumption, his decision was act aside in special 
tie) ae grouud that the presumption did not nocessarily arise. 19 


812. Where a party claiming s mourosce tenure in tho rights and 
interests of a Iskherajdar sold atan execation-sale has collected rents 
for a considerable number of years, and the jumnut pryable to the Inkhe- 
nh Jed has ali that time remained unchanged, the mourusee right elaim- 

may be presumed to exist, although claimant may not be sable to 
produce his pottah to that effect. 19 W. BR. 230. 


873. Continuous payment of rent for about ahandred yeara was held 
"4 eve rise tos presumption that the teuant held under a mourusi title. 
B. L. R. 211. 


274, Ifa particular mouzsh has been held for many years as part of 
&@ particalar mehsl or Zamiudaree, the fact of such holding affords a strong 
presumption that it is part of that mehal, even as against a purchaser 
ata sale for arrears of rovenue of another mehnal who claitns that part 
of the mehal purchased by him, is not conclusive evidencs against such 
auction-parchaser nor could any Jength of wiverse holding prior to his 


purchase preclude the auction-purchaser from recovering it, if he cvuld 


it belunged to the 


a 


W. B.207, 206 


875. Plaintiff having objected unsuccessfully under Act VITT of 1859 
aeotion 246 to the sale of certain property sold in execation, brought a 
suit to establish his right to itas the self-acquired property of his father, 
The firat Court found it to be the joint property of plaintiff and the judg- 
nent-debtor, whose rights and interests had been properly sold. This 
decision was reversed by the Lower Appellate Court, which raised two 
presumptious, v/z., first, that the inference to be drawn from the fact of 
the property having been acqaired in the name of the plaiutiff or of the 
plaintiff’s father that the plaintiff, to the exclusion of the judgm :nt- 
debtor, was the owner of tho lands so acquired ; and, secondly, because 
the older branch of the family separated from the younger branch, there- 
fore the younger branch must be held to have separated as amongst 


themselves: Ifuld, that both these presuuptions were wrong in law. 
18 W. BR. 450 


876, Their Lordships took the opportunity of repeating that the ordi- 
nary logal and reasonable presumptions of fact must not be lost sight of 
in the trial of Indian cases, nor an entire history thrown aside, because 
the evidence, or some of the evidence, of some of the witnesses was incre- 
dible or untrustworthy ; amd that evidence should receive its dune 
weight, and not be rejected from a general distrust of native testimoney, 
nor perjury widely imputed without some grave grounds to support the 
imputation, 17 W. RP. Od, 


877. Lands which have never been occupied for cultivation, and which 
are of auch a nature and description as that no one can be said to be in 
possossion, may be presumed rightfully te belong to the parties with 
whom the title rests. 24 W. RK. 410. 


878, The Lower Court, having found as a fact that the tenure in dis- 
pute exixted upon its present yamma in 1783, and had since paid the same 
amount of rent, and having inferred from this that a tenure existing in 
1783 and never challenged until now may with good reason be taken to 
have existed some years before 1783 so as to be protected from enhance- 
Mont: Held that the presumption was not unwarranted by the facts as 
found by the Lower Court, aud could not be interfered withia special 
appeal, W.R.S. N, 294. 


879. In a suit to recover the value of crops alleged to have been 
carried off by the orders or at the instigation of A, who held a decree for 
ashare of the Zemindary, where it was found that there had been 
long litigation between the parties, that A was determined in getting 
khas possession of the land, that she had refused to recognize the ryots 
whose crops had been carried off, that the perpetrators of the trespass 
were A’s confidential servants employed in matters concerning her lsnded 
property, and that the act done was in fartherance of A’s known wishes 
and for her benefit, it wax held that A’s knowledge aud concurrence was 
properly presumed, 11 W. R. 10). 


880, When it hes been foand that a dead. has been duly exeented: 
that a certain sum of money has passed in couxideration of thes reer ips 
when there isa recital in the deed of the {not that the balance of the 
consideration-money was paid previously to the exvoution of the deed, 
then there is sumething mure than a presumption that the whole von- 

‘" "has passed apoa the deed. 8 W. i. 216, 


'. Ina auit to recover possession of certain lands in the bed of a 
river, which had changed ite course, and to yet rid of the effet of a Do- 
puty Mayistrate’s order aider section 313) of Criminal Procedure Oude, ib 
was found that plaintiffs had been in’ possession when the linde were 
Rurveyed come yeurs previously as part of their villiyve, and had 
tinued in possession upto the year in which the criminal proceading 
held. Held, that the presumption raed by plaintiffs’ continued and 
undisturbed possession was aot rebutted by defendant’s alleyntion that 
he was entitled to the julkar of the river, TL W. R. 506, 


82.) Anadversary igentitled to the benefit of such preaumptions as 
naturally arise from a party’s frilureto prove hia alegetions, even though 
the onus was in tho first instance on the former, 8 W. RR, 395, 


R83, The mere fact that a member of n Mahomedan family in Onde 
was, for fixsenl purposes, registered ay sole owner of an eatare, is nos 
evidence of hia exclisive right to the property, Sach presumption 
from registration may be rebutted by evidence showing that the property 
was enjoyed in common hy the family, 14 ML T, A. 401, 


884. Although a purchase by a Mahomedan with hit own money of 
an extute in the name of his son raises a presumption of tho son’s name 
being used tenant for dus father, proof that the father’s object was to 
affect the ordinary rule of snecession as from him to that property is 
sufficient to give as respects stranvers a title to the son independent of 
and adverse to the father. 


Where bona de eveditora of the ostensible owner of property are 
claimants on that property, the Court will require striet proof on the 
part of any one secking to have it declared that he held it only benami. 
5B. LK. 78. 


. Anacknowledement of the plaintiff in a former caaa, of ; 
realized a certain sum of money an aecconnt of rent for three years, may 
affurd some presumption that the older items inthe aceount wore satise 
fied, and, if that presemption could not be rebutted, might be an answer 
to an action on the older demand, W. RB. S. N. 97. 


In asuit for enhancement whero the defendants plead a holding 
at nunifurm rite from the Permanent Settlement, the mere exis : 
8 pottah and aicdaaal of W215 ie not conclusive evidence that 
was then changed or was then firat fixed. © W.R. Act 4.2. 


887. Ina suit for enhancement, if the defendant pleats puttuhs 


ov not inconsistent with the , - Ide cites tt 
and proves 20 years aniform payment of rent, the presamption will arise 
unless the opposite party prove a variance in the pottahs. 6 W.R. Act 
X. 50 


888, Althongh, in order to prove the payment of a uniform rate of 
rent for 20 years, it may not be necessary to prove an uninterrupted 
course of receipts, yet if the evidence in the case shows that, daring the 
period for which receipts are not produced, the ryot was payiug at a 
different rate of rent, that evidence must be taken into consideration 
with the receipts that are produced. 6 W.R. Act X. 42. 


889, What is sufficient evidence to warrant a presumption that a 
tenure has been held at an uniform rate for 20 years, will depeud upon 
the circumstances of each case. 9 W. R. 158. 


890. Under circumstances raising a strong presumption against an 
alleged adoption, such adoption held not to have been made. 12 M, 
I, A. 359, 


PROBABILITIES. 


891. Weighing evidence with some indirect reference to probubili- 
ties is no error in Jaw. 17 W. R. 473, 


» Tn this ease which turned upon the validity of the bond on 
which plaintiff? sued, the decision of the High Court in favour of defen- 
dunt was reversed, as based upon the assumed probabilities of the case 
instead of the evideuce before them, and in forgetfulness of the most 
startling amorobability of all, vraz. that the defendant should, if his case 
of frand and forgery were trae, hive fniled to attempt to substantiate 
it by his own testimony and that of his brother. 18 W. R. 120. 


893, Where the Lower Appellate Court, merely upon the appear- 
ance of a document, discarded the evidence of witnesses who testified to 
the making and signing of it, the High Court reversed its decision on 
the ground that probabilities, which are useful as aids in considering 
the true value of direct evidence, can seldom be safely had recourse to 
alono for the purpose of entirely invalidating direct evidence. 21 
W. RR. 436. 


894. Whore a Judge whore judgments have been observed to be very 
careful, comes to a conalusion, ou the weight of the evidence, as to a 
pure question of fact, the High Courf would do wrong not to follow the 
principle laid down by the Privy Couyail, not to interfere in a judgment 
on faats, unlese the conclusion be clearly shown to be a mistakea one. 


Tn thir country, where native evidence, as egeneral rule, is fallible it 
would be safo and proper to follow another principle laid down by the 
ad Connuil, namely to look te the probsbiljties of the case. 11 
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PROCEEDINGS (In a case between other parties. ) 


895. A proceeding in an Act IV case between 


. entirely different par- 
ra = . = used on that occasion, are not edidencs iu this Hie 


PROCHEDINGS (In former suit), 


896. Where a plaintiff had beon suecersful in both the Lower Courts 
and the decree which he had obtained was only reversed by the High 
Court, on the ground that he was not entitled to the particular relief 
asked for, without the finding of the Lower Appellate Court and the 
pleadings of the parties being displaced. Held that it was open to 
the plaintiff ina subsequent suit against the same defendant framed iu 
a different way, to addnee the proceedings in the furmer suit as evidence 
for what they were worth. 24 W. R. 265. 


PROCEEDINGS (Of Criminal Court.) 


897. The proceedings in the Criminal Court are not evidence in the 
Civil Court. 14 W. RR, 339, 


898. A proceeding of a Criminal Conrt is not admissible as evidence : 
a Civil Court is bound to find the facts fur itself. 9 W. KR. 77. 


PROCEEDINGS (Of Settlement Ameen.) 


899, The proceedings of a Settlement Ameen cannot be teken as evi- 
dence against a person who was not » purty in those proceedings,  & W. 
R. 426. 


PROCEEDINGS (Under Act IV of 1840). 


900. Held (by Markby J.) that a Jadge doesnot go further than his 
discretion in rejecting as evidence a procecding under Act TV of 1840, 


14 WLR. 493. 


901. Proceedings under Act TV of 1840, to which both litigants 
have been parties, may be treated as evidence between thew on the 
question of possesuion. 20 W. KR. $20. 


PROCEEDINGS (Undor Act XL of 1858.) 
902. Though proceedings under Act XL of 1858 and Act AXVIT of 


1860 are not conclasive evidence, they are some evidence in corroborn- 
tion where they involve an admission on the opposite party, 18 W. 
KR, S14. 


PROCEEDINGS (Without Jurisdiction.) 


The proceeding of a Court Ameen in asnb-division where he has 
no yma: canuvt be a legal proceeding or legal evidence. 10 W. 
R. 151. 


nate ( PREVAILING ). . P. VI. 


-994 The Conrts in India and Conrt of final appeal, oa ah that 
where an instrament ig executed by » purda woman, it must be clearly 
woved, that the party was a free agent and knew the mature and ef- 
Pict of the instrument she executed. 13 M. LA. 419; t4 W. R, 


P.O. 7. 


905. Where a ennveyanco by a purda woman is impeached, there 
otght to be clear evidence, not of the mere signature by the party, but 
that the seclated woman had the mcaus of kaowing what she was a- 
bout. 17 W. R, 525. 


996. The plaintiff songht to make two purda Indies liable ona doen- 
ment which fi alleged had been executed by a third person as their 
avent. Hold (roversing the decision of the High Court), strict proof of 
the agoncy must be piven. 193. G. R. P.C. 295. 


907. Where a purdannsheen Indy, living apart from her relations 
and natural advisurs, makes a deed in’ favor ofa person who has on 
somo occadons acted as hee man of business, the strongest proof ought 
to bo given by him that tho transaction was areal and bows fide oue, 
and was fully understuud by the lady whose property is dealt with. 
J20.R. 1A, 


908. A Hindu prrdah woman is entitled to receive in the Courts of 
thiscountry that protection which the Court of Chancery in’ England 
nlways extends to the weak, ignorant, and infirm, and to those who, for 
anv other reason, as specially likely to be imposed upon by the exertion 
of undue influence, which is presumed to have beon exerted unless the 
contrary be shown. Tnall deutings, therefore, with persons so situated, 
Ibis incumbent on the party interested in upholding the transaction to 
show that its terms are fair and equitable ; the inost asaal mode of dis- 
charging such owes buing to show that the lady had good independent 
wivice in the mattor, anlacted therein altogether at acin’s length from 
the other contracting party. 22 W. R. 


919. The Prigy Council dissented from the conclusion come to by the 
High Court that any prea fice case had been mide out by the plaintiff 
(respondent), and cousidered that the suit, being one brought agninst 
purdah worn upou adeed alleged to have been exceuted by them, 
wholly failed, inasmuch as there was no proof that the woinan had ever 
signed the deed, or that it had been ever signed by any person authoriz- 
ed by them, and that Their Lordships, ifthey affirmed the judginent of 
the High Court, would be going against thes whole course of cases that 
have been decided in fodia and by the Privy Conneil in respect of tran- 
auctions to which pardak women sre parties. 17 WLR. P.O. 393, 


lt. 
(Prevailing). 


910. The mere fact of a particular rate of rent having beea 
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7 two ryots not having « right of ecoupancy, is not enongh to show 
fe the rate so decreed was the rate prevailing iu the neighbourhood. 
i W.R. 142. 


RE-ADMISSION (Of Appeal). 


9tl. A petition for the re-admission of an appeal mast be accompanied 


by evidence in support of the allegations on which the putitivn is fuundud, 
6 W. R. Mis, $3. 


RECEIPT. 


912, A party is perfectly competent to prove the payment of a dobt 
or rent by the production of the recoipt, and proof that it is the document 
which he received on paying the monoy ; he is not bound to summon the 
parties who signed the receipts to prove their siguatures, nor is his own 
evidence secondary evidence, 12 W.R. 39, ' 


913. Though a receipt on the back af a bill of exchange or promis. 
sory note prima facie imports that the bill ornote has beon paid, yet 
the receipt is capable of being explained ; and if it appeara that the 
bill or note has not been paid, and that another billor note was substita- 
ted for it, the Court will not bo justified in concluding that the party who 
gave up the note in that way meant that the debt secured by the note 
was to be considered to have been paid. 11 W.R. 2u], 


914. Inthe absence of books and accounts orany other ovidenre, a 


suit fora receipt for goods cannot be converted inty one for dissulution 
of partnership. 14 W. KR. 47. 


RECEIPT (Of Chowkeedar). 


915. Chowleedar’s receipt and Nazir’s reports are not evidence per 4s 
of the service of the notice of appeal and the ike, butinust be proved as 
any other documentary evidence. 3 W.R. Mis. FLL. LL. 


RECEIPT (Of payment of Government Revenuo). 


916. The possession of receipts for Government revenue ia no proof, 
or at least avery weak proof, of possession of property, 17 W. R. 490. 


917. Rescipts of payment of Governmont revenue are not sufficiont 
evidence of titls ur pussession, 3 W. L. 


RECEIPT (Of Bont). 


918. The receipt of rent by s landlord is no confirmation by him of 
an alleged lease iu purpetuity. W.R. S. N. 14, 


919. Receipt signed by the landlord’s agent, if khown to be an- 
thentic, is prima facie evideuce of payment of rent, but net conclusive 
evidence. 22 W.K. 


920. The giviug of receipts for reat, couplod with tho fact of 
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of rent at the old rate, down to the present time, is evidence of 
of the tenure by the auction-purchaser sud bis successor. 


7TW.R. 


In acase involving the alternative question of fact whether 

land belonged to Rer to C, ueither the one nor the other of the 

opposite party venturing to state who his opponent was, and the testimony 

of the witnesses on this point being doubtful: Held, that R, who was 

in possession of the title-deods and of the receipts of rent, ought to suc- 

ceed, unless there was something on the rocurd to countervail such 
strong evidence. 19 W.R. 162. : 


922, Receipt of rent is good evidence of possession ; but it does not 
necessarily follow that a party in possession has been disturbed because he 
cannot prove that he has collected reut of a particular portion of the 
property. 20 W. R. 183. 


923. <A Judge is not bound to decide tho genuineness of tho receipts 
if he is satistied that tho rent at which the land ts held has been charged 
within 20 years. ‘The amount of rent paid is not conclusive evidence of 
the amount of rent at which land isheld, brut may be rebutted by show- 
ing that the actual reut is greater or less. GO W.R. Act X. 83, 


924. Ina suit for enhancement of ront, where defendant filed receipts, 
with a written statement duly verified, as proving uniform payment of 
a but was not examined as to the genuineness of the receipts filed : 

feld (by the Senior Judge whose opinion prevailed) that the receipts 
were not proved. Held (by Glover, J.) that there was legal evidence of 
uniform payment, and as the Lower Court believed the evidence, how- 
ever weak. its decision could not be interfered with in special appeal. 
10 W. &. 490. 


925. Receipts of rent purporting to have been given by the former 
owners of a jote, are not admissible in evidence without proof as to the 
hand-writing of the parties who gave them, or some satisfactory account 
of the custody from which they came. 7 W.R. 15. 


RECITAL (In Bond given by Hindu Widow). 


A recital in a bond for money borrowed by a Hindu Widow, to 
the effect that the bond was given for the performance of her husband’s 
sharadh, ig noevidence of the fact in a suit against the heirs of the 
husband or in a suit to charge the estate, and no declaratory decree is 
rots oe show that the bond was not given for the purpose specified. 

. R. 285. 


RECITAL (In Decree between other Parties). 


927. A recital in adecreo ina suit not between the parties to the 
present euit or those under whom they claim, cannot be evidence to bind 
the defendants in the present suit. 10 W. RB. 477, 
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RECITAL (In Deed). 


928. As it has been held by the Privy Council that, according to 
the practice in Indias; the recital in a deed of the payment of saftey ies 
sane ri A not conclusive evidence of such payment, a Judge was de- 
clared to have acted correctly in considering evidence on the question 
whether consideration so recited had passed or not. 10 W. RB, 208, 


RECITAL (In Deed of Mortgage). 


$29. A recital in a deed of mortgage granted by one of two undivid- 
ed brothers to a third party, that a division had taken place between 
the mortgagor and his brother, is no evidence of separatiun as against 
the latter or his representatives. 1 B, H.R. 31. 


RECITAL (In Judgment). 


930. Where certain amounts of rent aro recited in a judgment as prov- 
ed to have been paid in certain yeurs, such recital is evidence as bet- 
ween the parties to the suit. 10 W. R. 247. 


RECITAL (Of Power of Attorney in Will ). 


931, The recital of a power of attorney in a will, affecting to trans- 
mit the authority conferred by it, is not sufficient evidence of the contents 
oc - aaa in the absence of proof of its loss or destruction. 

1 A. 494. 


RECORDS (Burning of ). 


932. The plaintiff claimed a right of pre-emption as aufee shurikh, or 
partner in the thing sold. ‘he Court of first instance gave him a decree, 
on the ground of long possession as proprictor. The Lower Appellate 
Court reversed the decision, on the ground that the plaintiff's title de- 
pended on a deed of purchase, which it was admitted had been set 
aside in a former suit in 1655; and that the plaintiff had failed to show 
that the decision in that suit had been reversed, The plaintiff proved 
that he had preferred an appeal from that decision, and alleged that it had 
been overruled ; but there was no proof of the result of the appeal, as the 
records of that snit had been burnt inthe mutiny. Held, on sppeat to 
the High Coort, that, under the circumstances, proof of lung possession 
as proprietor was sufficient. 4B. L. W. App. 21. 


RECORDS (From Government Office). 


988. Where records from a Government Office are required as evi- 
dence, it is for the Court to send for them; but papers required from 
a Court of Wards, which is not a Government Office, must be obtained 
by the party who noeds them by means of a summous on the proper offi- 

, La 


ecr. 15 W.R. 


RECORDS (Unanthenticated). 
934. The Court declined to accept, as authenticated papers of the re- 
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cord, papers which bore no signature, no seal, and no other mark of sn- 
thenticity. & W. R. 163. 


REFUSAL (Of Defondant to give Evidence). 


_. Jn asnit torecover possession brought by the Zemindar 

one who claimed to be the dur-pufaecdar, the defendant, though allowed 
an opportunity to give his evidence and displace the finding of the Lower 
Court that his dur-putuee lease was nota real but a nominal transaction, 
refused todo so, and notwithstanding that the pufaeedar and his alleged 
vendee who were called as witnesses for another purpose, had in’ some 
respects given evidence in support of the defendant’s ease, the Court 
nevertheless confirmed the finding of the Lower Court. 18 W. R. 45. 


REGISTER /Quinquonnia)l). 


936, According to Regulation XLVIT of 1793 8. 14, no counterpart 
quingquennial registers in the native language are considered authentic un- 
s attested by the Zillah Judye. 17 W. RR. 00. 


REGISTRATION (In Collectorate). 


937. Tho mere fact of registration in a Collector’s bouks is no evi- 
dence of title. 14 W. R. 50, 


REGISTRY ,In Government Books). 


938. Where the namo of » person or his aneestor has always been en- 
tored in the Government books, and it is found that he has slways paid 
the Government assessment in respect of certain villages, though that 
may not be evidence of title, it is very strong evideuce of possession. It 


W.R. PLC. 85, 
RELEVANCY. 


939. The Court has jurisdiction to take a written statement off the 
file, for irrelevancy, until it is “ tendered, 7? which is when it is produc- 
ed at the hearing of the suit. 


“ Relevancy ”’ is to be judged by what the defendant believed to be 
material to his case, and not whether tt did in fact disclose # good de- 
fence to the action. 10 B. HL. R. 425, 


910, Where two documents were executed in the Tsland of Bombay, 
respectively, under date the 29th August IeSland 4th August 1852, 
and did not appear to have been originally expressly intended to oper- 
ate within any of the Zillahs subordinate to the Presidency of Bom- 
bay. Held that they did not come within the scope of Reg. XVILT of 
1827. That Regulation, being an enactment imposing stamp duties up- 
on the subject, must be strictly construed, and although the High Court 
believed that those documents were actually intended to operate, so far 
ax the particular property in question in the suit) was concerned in the 
Aillah of Tanna, the High Court declined to huld “ expressly ?? to mean 
the samy as ‘ actually ’? as nothing appeared ou the face of either of those 
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to show where the property mentioned in fhom was... 

A and B, two undivided Hindu brothers, conveved to their mother, C, 
one-thinl share in the ancestral property of the family by a deed of 
sile, dated 29th August 1851, Subsequently, A sold his one-third share 
mm the joint ancestral property to Booby a deed dated the 4th Auguat 
IsS2.0 Tun suit beonght by a judgment-crediter of A in L808 to re- 
cover A’s half-share inthe joint property from Boand C, the plaintiff 
gave inevidence proceedings taken by A jointly with his brother B in 
1850 against a third person, relating to the joint property, with a view 
to show that the two documents were Tlasory, and intended tos 
A’s share fromm execution by his creditors: Pleld that such pros 
were Toportant and relevant evidence, inorder to test the ba 
with which A executed the two documents, ag at was iinpartant te 
trinhow Ao subsequently dameaned himself with regard ta the property, 
his share or interest in which he purported tu convey by those documents. 


11 B. H.R. 122. 
REMOVAL (From Office ) 


941. When the evidence ts insufficient to convict a person of an 
offence ina criminal trink, dee cannot be remeved= from office: on. the 
ground of that offence ; if there are other ciremustanees tn his conduct 
warranting dis removal from office, they should be stated aud proved. 


3W. 2. 116. 
REPORT (Of Ameon ). 
942, Report of Ameen may be partially adopted. 7 W. R93, 


943. An Ameen’s report evidence without any specific documents 
corruborating his finding, 2 WL. 273, 


944. The report of a Civil Ameen and the deposition taken by him, 
are admissible as evidence under sectivn PSO Act VILL of 1809. 8 W. 
R. 267. 


945, Where an Ameen had been deputed hy «a Civil Court to en- 
quire into a question of possession, his report and the evidence taken by 
him sre admissible under section 159 Act VIEL of 1859. 9 W. R. 601, 


946. Where a Court Ameen is appointed a Commissioner under the 
Civil Procedure Code, his report is only evidence onthe point to which 
the commission refers > sny report he chowes to muke on any other 
point as no legal evidence in the case. lt W. KR. 493. 


947, A Civil Amecn’s report, and the depositions of the parties and 

ritnesser examined by him, must be considered, even thongh the Court 

exercised its) diseretion nuwtsely and wrongly in giving him too ex- 
tensive powers. 9W. RR. 597. 


948, The report of an Ameen upon a local investigation is 
_.dence to support a decree, if it is believed by the Coart and eo 
ed sufficient without further evideuce to corroburite it. 6 WR 


pePonrt (oF 4MEEN). P. VL 


949. The report of an Ameen as to alocal enquiry upon a matter 
which no personal inspection on his part could decide, and in regard to 
which the depositions of parties acquainted with the place could afford 
proper information, was held to be in no way irregular simply by reason 
of bis having examined witnesses on the spot. 11 W. R. 424. 


950. Where local enqniry is ordered by a Lower Court and evidence 
is taken by an Ameen anda report made, the return made by the Ameen 
becomern legal evidence under section 180 Act Vill of 1859 which the 
Appellate Court is not justified in refusing to consider, 12 W. R. 136. 


951. A Lower Appellate Court was held to have erred in law in 
taking an Ameen’s report and map asits sole guide, and making them 
the solo basis and foundation of its decision to the tutal disregard of 
the other evidence on the record. 24 W. KR. 338. 


952. If a Lower Appellate Court finds an Ameen’s report deficient in 
any point, it can send for that officer and examine him; but unless it 
ReeR renson to disbelieve his statements, or to differ from his conclasions 
ax to the matter ander investigation, it must take those conclusions into 
kerious consideration, and, if it rejects them where they were accepted 
by the first Court, it ought to give reasons for differing from that Court. 


But where the Lower Appellate Court finds as a fact that the Ameen’s 
report ig untrustworthy and his map wrong, the finding, cannot be in- 
terfored with by the High Court in special Appeal. 24 W. R. 342. 


953. Thoreport of an Ameen, under section 73 Act X of 1859 is 


receivable as evidence, and a decision can be legally based upon it. 1 
N. W. P. 105, 


954. An Ameen’s report is by itself insufficient to prove the porsses- 
sion of & plaintiff on whom the onus of proving possession within 12 
years of the dute of suit bas been cust by the defendant raising the ples 
of limitation. 8 W. R. 464, | 


955. An Amoen’e report cannot be pronounced to be void ab initio 
because it is based on batwarrah and resumption aire which had been 
referred to him for comparison with the land in dispute. 19 W. R. 213, 


Itis not necessary that oral testimony should be taken in order 
to effect a measurement, or that an Amcen’s report must have deposi- 
tions attachod to it to muke it legal evidenos. 7 W. R. 44. 


057, Where an Ameen’s map is received in evidence by consent, 
aud admitted by both parties to be topographically correct, the Court is 
Saige Ms look at the Amcen’s report as explanatory of the map. 17 


Tn a suit for enhancement of rent when the defendant objected 
in his grounds of appesl that the rates of the village in which his land 
Was situated were lower than the Pergunnah rates; Held that the 
Judge had no right to take the report of an Ameen who did not give 
credit to defondaut’s witnesses on account of something he heard in the 
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ut Eee ; but that he onght himself to have examin 
Witnesses. 12 W. R. 138. : ea thoes 
959. Where xan Ameen who had been depnted to make a local in- 
qniry, took the depositions on oath of several witnesses on both sides, 
and afterwards for further satisfaction recorded the statements of certain 
persous whose religious prejudices stood in the way of their giving evi- 
dence on oath,—Held, that, his report and the original depositions on 


oath were receivable in evidence under section 189 of the Code of Civil 
Procedure. 10 W. R. 312. 


960. The report of an Amcen ina proceeding to make a partition, 
which is a judicial proceeding under section 180 Act VII of 1&59, must 
be treated in the same way as the report of an Ameen in an ordinary suit. 
The report and depositions are to be taken as evidence in the suit and to 
form part of the recerd. The Court is not bound by the report, but 
ought to enquire further into the matter if there is any necessity for ao 


doing, and to examine witnesses bona side tendered for execution. 17. 
W.R. 270. 


961. Held that the Ameen’s enquiry onght not to have beon ordered 
inthis case where the question to be decided was ane of diaputed 
boundary which turned chiefly on possession before the date of suit, 
and that the Subordinate Judge would have been justified in disregard- 


ing the Ameen’s report and trying the appoal on the recorded evi- 
dence. 17 W. XR. 473. 


REPORT (Of Commissioner.) 


962. Although a Commissioner’s report should have very great weight 
attached to it, itis not absolutely binding. 6 M. HL. R. 30. 


963. Where an order for a local investigation under rection 140, 
Code of Civil Procedure, is not objected to by the opposite party at 
the time it is made, the Court is justified in receiving as evidence the 
report of the Commissioner and the depositions taken by him, being « 
part of the record. 15 W. KR. 291. 


REPORT (Of Deputy Collector.) 


964. Unlessthere be very good ground for dissenting and differing 
from the reports made by Deputy Collector upon local investigations, 
the Courts even in India, and a fortiori: the Courts in’ Bugland, in deal. 
ing with boundary questions, ought to give great weight tu them and to 
be guided by them. 17 W. KH. P.C. 280. 


REPORT (Of Moonsiff.) 


965. A Moonsiff’s report of a local investigation, when not shown to 
be snbstantially erroneous in its data or reasoning, should convey the 
greatest weight aa evidence of the facts it sets forth. 3 W. R. 219. 


REPORT (Of Mousadar.) 
The report of a Mouzadar, not being that of s person compe- 
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wenw Within the meaning of «ection 180 Act VITI of 1959, to report up- 
on matters in process of judicial decision, may be disregarded by a 
Civil Court. 13 WLR, LIS. 


REPORT [Of Nasir. ) 


967. The report of a Nazir deputed to enquire into the condition of 
the property in dispute under scetion 180 Act VITL of 1859, is not in- 
tulinixeible because he was not an Ameen appointed uuder Act XIL of 

6G. WLR. S. NL I71. 


968, The report and map of a Nagir who is not examined ina case 
‘ave no evidence whatever. 16 W. kt. 4. 


909, Tho report of a Nazir that summons ling been served on a de- 
fondant is uot legal proof of service. 6 W. KR. Act X. 03, 


REPORT (Of Officer appointed under Regulation I of 1814). 


970. Reports of officers appointed under Regulation T of 1814 if re- 
ceived as evidence in the first Court, aud not obyjeeted toan the A ppellite 
Court may under certain circumstances, be accepted yucation valeat, 
OW. i. 86. 

REPORT (Of Police officer.) 


971. Police officer’ report is evidence that certain defamatory 
words wero spoken, but not of malicious imtention, TL W. BR. dod. 


RePORT (Of Rocord-koopor) 


972, The report of a Record-keeper is not admissible in evidence. 


17 W. BR. «Qe. 
REPORT (Of Shcrishtadar.) 


973, The report of a Sherishtadar is not, mnder section 189 of the 
Code ofa Civil Procedure and in’ view of the fact that there was a 
r attached to the Court, degal evidence. 8 W. R332. 


874. The report of a Sherishtadar after local investigation cannot. he 
legal evidence, unless it is shown that no Civil Court Amven was avail- 
rable for the duty in’ the district. 12 W. R. 210. 


REPORT (Of Spocial Commiasioner.) 


975, The report ota special! Commissioner was held to be inadmis- 
sible as evidence, as it did net come within any provisien of the Evi- 
dence Act which would make it admissible. 22 W. R. 232. 


REPRESENTATION. 
A party is aot concluded by his own representations nnlosr they 
have been acted upon by the opposite party. Tf treated merely as 


winissions not acted apon it may be shown by the party who 
them that they were not true, 20 W. RR. 223. 


NOTES, 


REPRESENTATIVE (In Intorest)- 


977. The purchaser at a gale in exccation of a decree was held to be 
“ represcntative in inferest ”? of the jadgment-debtor within the mean- 
ing of the Evidence Act lof 18725. 21. 2) W. RR. 148, 


RETURN (Of Collectorate Poon), 


978 A Collectorate peon’s return of service of notice is uot admis- 
sible as leyal evidence. 15 W. RR. 270. 


RETURN (Of Nasir), 


979. A return by the Nazir to tho offect that the pnon swears that a 
notice has been served, is tusuflicient in daw to prove tha service withont 
the deposition, on oath, of the serving pegn takou befyre a compelont 
authoritv. 12 W. R. 300. 


989, Weld (followmy the roling of a majority ofa Bench of 3 dadges), 
that a Nazir’s return is ne legal evidence of service of notice. 10 W, 
K. 3. 


981. Onan application being mado for execution of n deeres, f 
prurwiainih was issued on the Nazir to serve notice ander section 216 
Code of Civil Procedure, and a return was made by the Nagir to the 
effect that the serving peon not finding the Judgmeut-debtor at home 
affixed the notice on the Zemindary Cuteberry of the judygment-debter, 
As this return was used as evidence ino both the Courts below without 
any objection being made, the Hah Court (following a precedent which 
had regarded such return as prima fuete evidence) would not adit of 
its being objected to in special appeal ou the ground that it was not legal 
evidence. 19 W. KR. 1u2, 


REVENUE AWARD. 


982. The fact of a pereon not having bronght a regular snit to obtain 
possession of dand in reversal of a revenua award within 3 years of its 
confirmation by the Revenue Commissioner, is not conclusive evidence of 
litle. It can only be evidence of the date of possession at the time when 
it was preparod. 4 W.R. 30. 

ROAD CESS PAPERS. 
Under the Bridenco Act section 15, rond cosas papers and a deed 
of sale are evidence quautum ralrat. 23 W. hk. 2238. 


ROAD CESS RETURN. 


A road-cees return made by a share-holder nnder the schedule 
of Act X (B.C... of 1871 is not udmissible a8 evidence syaiust snother 
share-holder. 22 W. BR, 192, 

ROUGH NOTES. 


nutes taken down by an Assistant Collector of what 
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<n by witnesses whose depositions were not recorded, are not 
auch as is required by law ; andsn opinion based on such evidence is 
without legal validity. 14 W. R. 269. 


S. 


SERVICE (Of Notice), 


980. The mero service of a notice by an intermediate holder on cer- 
tain of his ryots is no proof that he realized rents at the rates specified 
in such notice. 6 W. R. Act X. 41. 


987, Whena party applying to have his case revived, alleges that no 
notice was served upon him asthe Iaw requires, it is the duty of the Judye 
to examine, on oath, the officer by whom that service is reported to have 
been made, and not to be satisfied with the formal report of the Nazir. 
The neighbours also who signed the receipt given to the Nazir’s Peadah 
should, on the petitioner depositing their subsistance allowance and 
travelling charges, be sent for and examined. 4 W. R. Mis. 5. 


SETTLEMENT PAPERS. 


988, Settlement prpers el a at the beginning of each yoar, and 
signed by tho ryota setting forth the quantity of nugdce lands to be held 
by, and the amount of rent to bo paid by, each tenant during the years, 
are admissible in evidence, and do not require registration, the amount 
of rent therein agreed to be paid being under Rs. 100 and the term being 
for only one year. 17 W. R. 273. 


989. Ina suit for arrears of rent, it was held that settlement papers 
wero only corroborative evidence, and that thongh introduced on the 
tostiinony of aworn witnesses, they were not sufficient legal evidence of 
the yearly rental. 9 W.R. 239, 


SETTLEMENT PROCHEDINGS. 


990, Entriesduly made in settlement proceedings, with respect to 
matters therein properly recorded, are, as against cultivators, evidence of 
such matters, although such evidence may be rebutted by other more 
reliable proof, if it be procurable. 2N. W. P. 394. 


SIGNATURE 


991. Onan enqniry whether a signature is genuine, the signature 
cannot be compared with a document not before the Court, or with one 
of which the authenticity ia disputed. 1M. H.R. 164, 


BIGNATURE (Of Teatator), 


To entitle the executor to a probate, the signature ‘of the testa- 
tor must be that of a couscious person, and not the resalt of mere mecha- 
nical movement of the hand. 2! W. R. 


sTareurnr {oF DarxwDany). 
GIGNATURE (Proof off. : “ 


998. Ina suit to recover monica unacconnted for, where defendants 
lead payments endorsed on documents, and the endorgements parport to 
rave been signed by the plaintiffs, the formal and regular method of proof 

ix to call on the plaintiffs to admit or deny their signatures, and then to 
call upon witnesses to state whether they saw the plaintiffe sign’ or 
could apesk to the hand-writing or generally what took place. 23 W. 


994. Wherecertain ryota swore that they got their pottahs from the 

~ 9 the person who professed to sign them, thix was held under the 
Evidence Act section 73, as ‘‘ proving to the satisfaction of the Court”? 
that the signatures were those of the lessor. 21, W. R. 6. ,; 


SIGNATURBS (Without Name). 


995. A signature of a Rajah of the ancient Nadden family was held 
to be valid even though it did not coutaiu the name of any particular 
individual. 8 W, KR. 305, 


SOLENAMAH. 


996. A solenamah was considercd admissible as evidence against plain- 
tiff, because, although he was nota party to it, his maternal uncles who 
were the managers on behalf of bis mother through whom ho claims ware 
parties, and certain bonndaries therein laid down contradict the state- 
ment as to the boundaries now made by him. 17 W. BR. 522. 


STATEMENT. . 


997. Ifone party uses the statement of another againat him, the whole 
of the statement must be put in evidence, but the Judgo is not bound 
to believe the whole of it. For instance, if the Judge upon the evidence 
really believes that the payments credited in a plaintiff's books wore 
made, although he disbelieves the entry as to tho amount of the debits, 
there is nothing inequitable in his giving the defendant the benefit of 
the payment. The Judge ia bound to look at) the whole of the entries 
giving credit to such ashe believes tn be true, and discrediting those which 
he belicves to be falee. 11 W. R. 535. 


STATEMENT (Of Ancestors). 


998, Ina suit to recover property clnimed by plaintiffs as scbayety 
lately in possession, and wrougfolly ousted therefrom, it was held Uhat 
statements made by the ancestors of plaintifis and defeudauts were re- 
ceivable as evidence. 10 W. RB. 89. | 


STATEMENT 


999. Where defendant on examination makes statements which amount 
to nothing and are manifestly untrue, plaintiff cannot be hound by them, 
ter oe he had sgreed to be bound by what defendant said. 11 W. 


(omat). P, VI. 


A written stalement put in by a defendant je not 3 a 
of confession and avoidance, and the whole statement must be taken to- 
gether. 9 W.R. F.B. 199, 


1001. Where defendant’s written statement is referred to as evidence 
in plaintiff’s favor, the whole of it becomes evidence in the suit, and 
the Conrt ean, in ite discretion, attach thereto, or to any portion thore- 

_ ef v0 much value as seems to it fit. 9 W. R. 290. 


1002. A written statement is not a pleading in confession and avnid- 
ance whereby a defendant is bound by the confeasion and compelled to 
prove the avoidance: if used ax evidence against adefendant, the whole 
statement must be taken together. 9 W. R. 


STATEMENT (Of Judge). 


1003. A Jndye's statement mast be taken to be accurate until _ 
and substantial ground is given for supposing it to be an error. 10 W, 


1004. A Judgo cannot give evidence ina ense merely by making a 
statement of fact in his judgment. 1f he intends the Courts to act. upon 
hia statement, he is boond to make that statement in the same munver as 
any other witness, 7 W. R. 190. 


TATHMENT (Of Parties), 


1005, The atatement ofa party ton suit is admissible original evi- 
dence against him tu prove the contents of a written instrument. 3 M. 


H.R, 148 


1096. A statement made by a party is not ipao-facto conclusive aguinst 
hin, though i¢ may be used against him and may be evidence more or 
less weighty, possible even conclusive, according to the circumstances of 
each case und the result come to by judicial investigation. 12 W. R. 156. 


STATEMENT (Of Plaintitt), 


1007. A plaintiff’s statement on oath, as to the retransfer to himeelf 
of certain property which had been sold by him, when unrebutted by 
any other i was considered some evidence of the fact alleged 
and was not allowed to be objected to iu appeal. 8 W. R. 519. 


STATEMENT (Of Respondent). 


1008. A statement of the pe ae is not evidence against the co- 
respondent. 18 W. R. P.C. 480. 


STATEMENT (Oral). 


1009. On the reason of the absence of certain documents being chal- 
longed, an orl statement of a pleaier before a Court of Justice is not 
sufficient in law to satisfy the Judge, acting as a Judge of fact, that the 


sTarewenrt (wrivfan). 


doctmenta themeclves were beyond the power of the parties who wish- 
ed to nee them as evidence. 10 W. R. 238, | 


STATHMENT (Under Act VIII of 1859), 


1010. A statement under Act VIII of 1859 isnot in the natare of 
confession and avuidance as in English pleuling, where the confession 
is conxidered as an admission of the party and the avoidance has to be 
proved. The statement of one party, if used as evidence inet him by 
the other, must be taken altogether and not in part. W. HK. S.N. 27. 


STATEMENT (Written). 


A written statement is not leyal evidence, although the same 


; consequences tuny follow frum it, if fulse, as from a false deposi. 
tion. 12 W.R. 9 


1012.) The principle upon which the admissibility of a written atate- 
ment is determined is whether it has been made under such circumatan. 
ces as make it reasonrble to suppose thatit was done boada fide nad that 
the allegations it contains are true. And itas a whole itis aginst the 
interest or thy proprietary right of its author, euch parts as are in his fa- 
vuur cannot be rejected. 22 W. KR. 282. 


113. A written statement cannot bo called for by an Appellate Court’ 
er read as evidence aginst any party to the suit save the person by whom 
it is made und those why are bound by adiission made by him, & W. 
R. ol. 


O14. .Case in which the Lower Appellate Coart waa held jnatified in 
referring to a written statement which was not adinissible in cvidence. 
W.R, 145. 


1015. Statements made in a verified written atatementa of a part 
are vot admissible in evidence (Bayley J. Dubitante). 7 W. RB. 493, 


1016. Asued Bona bond, in which it was recited that B had re- 
ceived the amconut. B in his written statement alinitted exceution, but 
atuted that he hud received the amount mentioned therein not under the 
bond, but on the pledge of certarin jewellery. Held, that on the ad- 
mission of the execution of the bond, which contained the recital of pay- 
ment, the onue was upon B to prove that payment hus vot been 


under the bond. 1B. L. . A. J. 92. 


1017. Ina case in which A sued on a kohalah, and B relied on e 
deed of gift froin a third party C, who was the vendor of the former and 
the donor of the latter, the Lower Court was held to have committed sa 
error in law in baving looked into 4 written statement made hy C anb- 
sequent tu defendant’s deed in a case to which B wns no party, and ia 
having taken for a standard a siguature ina dood sought to be set 

npurwas, 9 WR. 450. . 


1018. Inasuit by A aguiust B for recovery of ancestral junta lands 


SURVEY AWARD. . P, 


* 


wh Mresgyre cee ope P - ; Se in 
his written statement that A’s ancestor having relinquished 
the zemindar had leased the same to him, B and he had been in, _... 
rion since. He also stated how A’s ancestor relinquished, and that he, B, 
bad thereupon obtained « pottah. He denied that he had dispossessed. 
Held, that B having admitted the possession of A’s aucestor, it lay upon 
B to prove this title. 


(Per Macpherson J.)—The opinion of the Full Bench in Palin Behari 
Seu y. Watson, was that ifa party makes a qualified statement, that state- 
meut cannot be used against him apart froin the qualification; not that if 
a inan makes a series of independent unqualified statements, those state- 
ments cannot be used against him. That case goes no further than to 
Jay down that an unfair use is nut to be made of 4 man’s written state- 
mont, by trying to convert into an admission by him that which he ne- 
ver intended to be an admission. 123. L. R.A. J. 133, 


SUNNUDS. 


1019, The Lower Appellate Court was held to have done wrong in 
rejecting as inadmissible, because on plain paper and unattested, 
snnnuds which had been filed in a previous suit between the same parties 
and the authouticity of which had then been established and had never 
since been impeached; ag also in rejecting receipts which had been simi- 


larly filed before and had not been impugned. 20 W. RK. 304. 
A CASH (In Appeal.) 


A suit: to recover money having been commenced against P and 
others, an attachinent was applied forand certain goods supposed to be 
the defendant’s attached by order of the Court. Two other persons 
coming forward and claiming the attached goods as their property, 
plaintiffs concluded them to be partners with the original defen- 
danta and made them alan defendants. The Lower Court at the 
trinl held that the proof of their partnership on the part of the plain- 
tiffs failed. Heldin appeal that the pliintiffa’ case could not at this 
rtage be suppleme ited by examining pa‘ties whom the plaintiffs did not 
think fit to oall, ur by books which they did not produce, in the Court 
below. 10 W.R. 402. 


SURVEY. 


1021, In a suit regarding a chur the survey having been made at a 

time whon neither of the parties held any right in the land, and when both 

» their villages belonged to the same proprietor, was held to be some evi- 

denoe of possession at that time, not only of the julkur but of the right 

, .Of property in the river; and possession under those circamstances to be 
some evidence of title. 17 W. R. 73. 


AWARD. 


1922. An award by the Superintendent of survey is not conelasive 
‘3--=- of a cuntested right, in a regular suit. 12 W.R. °°" 


MAPS, 


The mere fact of a survey award boing given in favor of 
fy Without any proof that be got possession ander it or was in po 


on befure it, cannot be couclusive aguiust all other testimony. § 
W. B22) . y 


SURVEY MAPS. 


1024. A survey map is not conclnsive evid f ion, 
oe y map idence of possession, 6 


1025. Survey maps are not evidence of title in a dispute re | 
aright of fishery, W. R.S. N. 120. 


1926. A survey map sought to be ret axide may be uaed for the pur- 
pose of testing the correctness of xn Ameun’s report, §& W. RB, 


1027. Survey maps prepared under the authority of Gover 
are evidence of possession, and, therefore, also of title. 10 W. R. 348, 


1928. A survey map, as well as a thak-map, is adinissible as evidence. 
24 W. RR. 317. 


1029, Asurvey map may be resorted to for assistance in connie 
ing the evidence of & thak mup ag to area and boundary. 20 W. Ht. 14. 


1030. A survey map is a piece of evidence like other evidence in a 
case, and can be of uo effect in determining the burden of proof. 
W.R. 296, 


1031, A survey map is not sufficient, in the absenco of other satis- 
factory proof of title, or of long anticedent ponmession, to eatablish a 
plaintiff’s right to the land, and to disturb the defeudant’s present pos- 

2W.K. FB. Zl. 


1032. Ina case involving s boundary dispute, a survey map, if 
conclusive evidence, is evidence of an important character which ought to 
be looked iuto and considered. 15 W. R. 3. 


1938. A sarvey map and proceedings may in certain cases form evi- 
dence sufficient to prove title ; and it is beyond the province of the High 
Court in special appeal to lay down any rule as to what weight is to be 
attached to that evidence. 13 W. R. 9). 


103%. The fact that n previous anit bya plaintiff to set aside « survey 
award was dismissed, does not render the survey map conclusive evidence 
against the snme plaintiff in the present suit, or affect the right of the 
Court before which it is pluced as evidence to come to its own conelu- 
sion from the result of lucal investigation, ur from an examination of the 
map or other survey papers. 11 W. 8. 46. 


Under section 13 Act If of 1825, Government snrvey maps are 
evidence not only with regard to the physienl featares of the country 
depicted, but also with regard to the other circumstances. which the offi- 


Pp. Vi. 


; make the mapas are apecin!ty comminioned to 
further than this they are not evidence av to rights of ownerslip 
W, RR 


SURVEY MAP (Pencil Memoranda on). 


1030, Pencil memoranda on a Government survey map held to be 
an evidence. IU W. K. 3-45. 


SURVEY PROCEEDINGS. 


1037, Survey proceedings, if made withont reference to litigation 
then pending, are not ouly evidence, but are to be presumed to be cor- 
rect, and it is beyond the functions of the High Court on special appeal 
to lay dowu suy rule as to corroboration of such documents, 19 W. 


lt. 202. 


88 Survey proceedings are evidence of actual possession and 
warded as correct so fur as the appearance of the country is recorded 
thereon, but it questioned in time, are uot conclusive on the question of 


title, IWR. PLC. 7. 
is 


TENANCY (Proof of). 


1939. A mere almission by the defendant of plaintiff haviug pur- 
chased a jote ( without proof of plaiutifi’s name being entered in the 
Zemindary Register, or of his having ever got possession of, or paid rent. 
for, the jote ) ia insutlicient to prove that he was ever in the position of 
defendant’s tenant, oO WLR. boo, 


‘TESTIMONY ( Of Person who hag been convicted of criminal offence). 


1040, The evidence of a person who has been punished for perjury, 
or of a person who has been convicted of a criminal offence, can hnrdly he 
entitled to the credit that would be given to the testimones of a person 
against whom vo such imputation cau be brought. 2 N. W, P. 97. 


TESTIMONY (Oral }. 


141, Valid reasous should be given for rejecting oral testimony. 
2W. R. 278. 


1042, Toa suit claiming the exclusive right to openand shota . 
or sluice, and tu set aside the award of a Deputy Magistrate, the Court 
of first instance gave the plaintiff a decree ; but the Principal Sadder 
Ameen finding for severn) measurement and settlement papers that the 
eubject of dispute was not a kionire or sluice, but a pyne or water-course, 
dismiased the ewe. Held, that the Principal Sndder Ameen ought to 
have given some opinion upon the oral evidence npon which every thing 
sees yp atid that he was wrong In relying upou a recital in a 


RENT. 


tee cn which was coutrary.to an entry in the original kkwareh. 


TESTIMONY ( Unopposed ), on = 


1943, Ina suit to recover damagen caused by the defendants’ plunde 
ing the honse of the plnintiff, the Court of Heat tuatance passed, upon the 
evidence of two witnesses, a decree in favor of the plaintiff, On appeal by 
some of the defendants, the Judges of the Sudder Dewanny Adawlaé of 
Agra held that the fact: of plunder was not proved, and dismissed the 
suit as against all the defendants. Held by the Privy Council that as the 
defendants did uot come forward to exculpate themselves by their own 
evidence, and as the evidence in support of the charge was unopposed, 
ae of the Court of first instance sould nut be set aside, 3 BLL. 

PLC. ot. 


THAKBUST MAP. 


1044. A thakbust map, to which tho defendant waa not 6 party, is aut 
admissible as evidence on behalf of the plaintiff. 20 W. 2. 458, 


THAEBUST PAPERS, 


1045. Thakbutsa papers are prima facte evidence against the pro- 
prietors of estates comprebended in them. 12 W. KR. 90, 


TIME ( Lapse of ). 


1046. Where a considerable time has Iapred of enjoyment and ap- 

parent acquiescence, a purchaser, or one claiming through him, may be 

~ *  * fpom  shewing any thing more than the fact of a sale made to 
him under some ustensible plea of necessity. 9 W. R, 350, 


1947. When a plaintiff snes upon title-deeds as evidenco of hix claim, 
he is bound to file them with his plaiot, or elae have them ready to pro- 
duce at the time of the first bearing : otherwise he is buuud to sbow guod 
cause Jur not having dove so. 14 W. RK. 96, : 


U. 


UNIFORM RENT. 


1048. The defendant is not bound to give specific provf of payment 
in each of the 29 years, but only such evidence aa will satisfy the Jud 
that the rent has nut been changed during 20 years. 1 W.R. 280, .. 


1049. A triflivug difference in the jumma will not necessarily affect 
the fact of uniform payment of rent. 


Although receipts for rent are ordinarily the sn evidence of oniform 
payment, yet uniform payment may be proved by satisfactory 
other than receipts fur rent. 7 W. B. 284. 


140 witwxeves (ABSCONDING’. Pp. VI. 


v; 


VAKBEL/( Exclusion of—from witness-box), — 


1050. Section 24 Act IT of 1855 does not warrant a vakeel’s exclasion 
from the witness-box, though it may excuse his answering certain ques- 
tions relating to cummanications between him aud his clients. 15 
W.R. 34. 


VARIATION. 


1051. In order to establish variation in a written contract, it mast bo 
distinctly pleaded and proved when and how the variation took place ; 
the more fact of a kuboolent not having been enforced in the most 


stringont manner dues uot tuke away from the lessor the right to euforce 
it, 21 W.R. 3d. 


% 


1052. A plea of guilty in the Criminal Court may, but a verdict of 
eonviction cannot, be considered in evidence iu a civil case. 10 W. 
R. 66 


W. 
WAIVER. 


105%. Receipt of rent is not per se a waiver of every previous for- 
feiture ; it is only evidence of a waiver. 18 W. R. 218. 


WAJTB-OOL-URS. 


1054. A wajib-ool-urz is not a mere contract, it is a record of rights 
made by a public servant ; and, therefore, without attestation or execu- 
tion by the proprietors of the monzah, it is entitled tou weight as evidence 
of village custom. 2 N. W. I’. 396. 


‘WITNESSES. 
1055, Witnesses are to be weighed, not nambered. 8 W. 267. 
1056. The principle that a piaintiff is bound to prodace the best evi- 
dence in his power was held not to justifya Judgein omitting to consi- 


der the weight and legal effect of the remaining witnesses, where plait- 
tiff had failed to produce the most impertant witness. 14 W. R. 482. 


1057. Every party to a suit is entitled to have all the witnesses 
whom he desires to call and is ready at the trial to produce heard by 
the Court, whatever opinion the Court may form by anticipation as to 
the probable value of the evidence when it shall be given. 8 W. B. 


WITNESSES (Absconding), 


On application being made under settions 168, and 159 Act 
VUIT of 1859, the Court, if satisfied (as itis bound to satiedy _iteelf ) 
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that the witness has absconded, aud cannot be broughé before it, and aleb 
as to the materiality of the witness, ought not to refuse the applioation, 
unless it sees that the applicant has aided in or connived at the absoond- 
lug of the witness, or has otherwise placed himselfin such a position that 
it would be inequitable to grant it, 1.W. R. 26. 


WITNESS (Adverse Testimony of), 


A party who calls a witness to give testimony on his be- 
half (¢.y., to prove the execution of a document) is not necessarily 
bound by the evidence which that witness givies ; but if anch evidence 
is at variance with the truth of his cave (¢.7., if the witness swears 
that the document was not executed and has the means of knowing the 
fact ) it throws such « suspicion upon the case as to render the clearest 
testimony necessary before its truth can be established. 10 W. RK. 469. 


WITNESS (Application for Summons to). 


1060. Ifa party applies for animmons to witnesses a0 late that he 
cannot bring the witnesses on the day of hearing, is still remains in the 
discretion of the Court to decide whether or nu the case shuald be ad- 
journed. 


A Moonsiff is bound ander the Procedure Code to issue summons to 
witnesses when asked for. 24 W. hk. 290. 


WITNESS (Attendance of), 


1061. No reasonable application to compel the attendance of im- 
portant witnesses should be rejected without good and sufficient cause. 
W. RK. Act X. 150. 


1062. A Civil Court has no power to bind witnessess by recognizan- 
ces to attend to give evidenco on a future day. 


A verbal order of the Court to witnesses requiring them to attend on 
afuatare day would not justify tho issuing of a warrant for the appreben- 
sion of such witnesses in case they failed to attend in obedience to such 
verbal order. 5 M. H. R. 132, 


1063, When witnesses do not appear after service of summons, it fm 
the duty of the party requiring their evidence, and not of the Court, to 
move for further measures to be taken to secure their attendance ; and 
when s commision is issued for the oxamination of witnesses ; the Court 
must be moved to wait for the return. 11 W. R. 


1064. A Court acts illegally in directing a party, without canse to 
re-issue summons for the attendance of his witnesses, inatead of enforcing 
their attendance by attachment and fine when the party requiring their 
evidence, has done every thing in his power by issug of eunym--- --7 
then by deposing tulubanah, &e., as required hy law, for igoue af 
of attachment. 3 W. RK. 22. ; 
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1905. Where an attesting witness ie nnable to write and either makes 
or hes his nawe written fur hii in a deod, the aatisfuetory or 
_ style gf cxpcutiva pf the stteytabion cannot invalidate the 

W.K.S. N. 187. 


WITNESS (Claim of—to privilege from Arrest.) 


1066. Where a witness was arrested in execution of a decrec, and the 

under which the arrest had taken place shewed the absence 

of a bone fids belief on his part that his attendance at Court was re- 

for the purpose of giving evidence in the case in which he had 

wn Kubpernaed, the Court refused to allow his claim to privilege from 
arrost. J4 B. L. i. App. 15.: 


WITNESS ( Contradiction of—on collateral questions ). 


1967. Therule limiting the right to cull evidence to contradict 
on collateral questions oxchides all evidence of frets which are inenp- 
‘a of affording sny reasonable presumption or inference as to the prin- 
cipal matter in dispute ; the test being whether the fnaet is one which 
the party proposing to contradict. would have been allowed himself to 
in ovidencn,. 618. UW. RO. J. 


WITN WSS (Crodibility of). ae 


1968. Tho evedibility of witnesses is a matter altogether for the Court 
of firat instance and the Court which hears & regular appeal ; and if these 
Courts ato satisfied that the witnesses are net to he believed, there -de- 
cision cannot be set aside by the High Court, even though upon'a jene- 
ral view of the case it should think that if it had tried the ease: origt- 
nally, if might have come to @ different conclusion. 10 W. RB. 805. 


Where credit has been given to witnesses by the Court of first 
heferg which they have heen examined, tie Appellate Court 


is not st liberty to say that it disbelieves them without stating 
ow LEW. R88,” 


1070. Tho circumstance of a witness being a servant or dependent 
-of the plaintiff, duos net of itself disentitle him to credit. 14 W. K. 23. 


1071. A Judge was held to have done wrong in throwing out the evi- 
dence of witnexsus tendered by the defendant in a civil action merely 
because they had beeu found untrustworthy when examined with refe 


ence to achurge of breach of trust against the same defendant in a eh 
amined nama WW, R226. . ' 


1072. Where two witnesses identified someof | — __., 
as having been present at the plunder, and these defendants did not think 


St to avail themselves of the opportunity they hed of excolpatiag 
theaselves by thoit own evidence from the charge . agaipst 
it was held that their reluctance to” give evidence © “” 
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es in relying om the -anopponed: tentimoay of the two withessed; 22 
t. W. P. 


1073. Where witnesses who were not morely giving an opinion uped 
an isolited fact in the cange, but eame into Court to prove the wl * 
cee made hy the plaintiffs, and that a very epecin] case, are shown 
have come to prove a case flee in its material features, much relia 


cannot be pliced on their evidence as to any particular questions in 
cunse. 18 W. RP. C. 523, 


1074. -The Privy Council referring to the generality of the Principal 
Sudder Aimven's observatigns as to certain witnesses having given evi- 
dence in other cases, observed that, though it was a leprttioninter obj 
ton mfa credit that he was a professional witnesa, yet to wtate 
ly and geaersbly that a witness had given evidence inmother ons 

became unworthy of cradit, could only tend to incrense the 
on af respectable Persons to come into Court. 
which waa cue of the soul evils of ludia. 18 WLR. PLC, 


1975. For the Lower Appellate Court to discredit, witnesses merely 
for general rensons Tot affecting the portiouler credit of any individnanl dae 
; is to Gomnut an error of law, Which can be the subject of a 


eal, 24 WLR. 257, 
WITNBS8 (Duty of Judgo as to). 


1076, A Judge should see that the evidence of witnesses actually be- 
fore hisn is properly taken and thoroughly sifted, 5 WLR. 34. | 


1977. It is not right for the Jower Cort. ta seleat five out. of twenty 
Witnesses teaderad for examination, Tt isthe boanden daty of the Judye 
to receive all the evidence tendered, unless the oluject ef sanimoning a 
large number of witnesses clearly appenrs te be to dmpede the adjudien- 
tim of the case, of otherwise to obstruct the ends of justin, BOL 
R. App. 10. | 


WITNESS ( Enimity between ono party and his opponent's), 


1078, A Sikgo enimot refase to rely apon the evidence of win 
wroduced by one party, merely beemisc the other party says from b 
Fiand that he and the witnesses are not on good tering. 17 W. R. 


‘WITNESS (Evidence of one), 


1079. The evidence of ono witness, if believed, ia sufficient 
ing to the law of this coantry to establish any factto which the 
10 W. R, 236. | 


The evidence of ono witness, if roliable, ia sufficient to prove 
fact. 1 W.°°* 


1081. There is no law which prevents a Court from finding a 
~ faot, nut agnougting tu ligh treason or soy other ofence 


a 
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_ |aid down in the Evidence Act, even on the testimony of a single 
witness, if believed by the Court. 18 W. R. 341. | 


WITWESS (Examination of. ) 


1982. Asa general rale all the witnesses, brought forward by a 
party ooght to be examined. Bot when an objection is made in special 
appeal that the Jadge below has omitted to examine certain wit- 
nesses, it ought to be shown that the evidence of those witnesses would 
have been material to the case. 6G W. It. 324. 


1083. A Conrt ought not to reject any witnesses in attendance whoin 
the parties wish to call, 6 W. KR. Act X. 83. 


1084. It is not the business of a Court to determine what witnesses 
shall be examined. The parties must select their own witnesses and 
call apon the Court to examine such of them as they may offer for ex- 
ainivatun ; and itis their own fault if they donot take the necessary 
steps tohave the witnesxes examined or to in ae them to be present 
for examination at the proper time. 6 W. RK. 231, 232. 


The plaintiff not having shown any bona fide intention to ex- 
amine ag witnesses two of the parties to the suit, and not having com- 
plained of the refusal of the Court below to add them to the list of 
witnesses until the argaments on the appeal were concluded and deoision 
wae about to be given, the High Court declined to allow the plaintiff to 
putin fresh evidence at such a stage of the proceedings. 6 W. R. 213. 


1086, If the Court, when specially prayed to take the evidence of a 
witness, refuses without g reason to do so, the party calling the 
witness has ground forcomplaint. But the Court ie not bound to exa- 


mine 8 personas a witness merely because he has been summoned and 
- in attendance. 2 W. KH. 106. 


1087. A lower Court was held to be justified in rejecting a prayer by 
a plaintiff for the examination of witnesses after his case had been closed 
and defendant's case had almost come to atermination. 14 W. R. 493, 


1088. A party toasuit is not bound to go into the enemy’s camp 
examine wituesses who come therefrom. 14 W. RB, 4°” 


WITNESS ( Expenses of). 


» 


10890. Where there was no proof that a defaulting witness’s expenses 
were not tendered to him by the party at whose instance he was sum- 
moned, the Court on appeal declined to order that witouss’s evidence to 
be taken or to tako it themselves, 18 W. R. 17, 


People of rank and wealth, when summoned as witnesses to 
adistance from their place of residence, are entitled to travelling aud 
other expenses suitable to their circumstances. 19. W. B. 73. 


WITNESS ( Further ), 


1091. Itisin the discretion of a Court of first instance, after the 
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plaintiff's case is closed, to allow hiw to call farther witnesses, There is 
ho right of special appeal upon that point. 12 W. B. 455. | 


1092. Where the first Court declared itself to be satisfied with the 
evidence of one witness and did not think it neoussary to examine fur- 
ther witnesses whom the plaintiff addaced, it was held that if the Lower 
Appellate Coart was nut satisfied with the cvidence of that one witness, 
itshould have given plaintiff an opportunity of examining the other 
Witnesses. 20 W. RK. 208. 


WITNESS (Present at the service of summons ), 


1093. The witnesses present at the service of a summons cannot be 
termed secondary, but are the best evidence of the service of 
W. 2. SN. 3). 


WITNESS ( Proclamation against absent), 


1094. A Court is not bound to issue a proclimation 
witnesses in a caxe where it was not satisfied that the witnesses 
material or that they had really absconded tu avoid attendance, 6, W. 
KR. 


WITNESS ( Recusant), 


1095. A Court should not refuse, in the application of a party, to 
compel the attendsnoe of his recusant. witnesses, being waterial 
by attaching their property. 3 W. RK. 97. 


WITNESS ( Re-Examination of), 


1096. A re-examination of witnesses and taking o fresh evidence 
held not necessary in the present suit, the record of the former anit in 
which the asme point was at issue between the sume parties having, 
by consent of parties, become the record in the present suit. 1 W. K. 
310. 


1097. Five snits having been brought to recovera bulance of ac- 
counta from defendants, who were slileget to be partuers of a trading 
concern and as such liable, certain Witnesses were examined in fone o 
the cases in which the plaintiff in one of the suite was nots party, and 
at his request the evidence taken in those cases was allowed tou be used 
as evidence in his case and then the witnesses wero dixcharged. Two 
days after this he applied to have the witnesses re-examined, giving 10 

son for his application, which was refused: Held that the refusal 

oe aaa in the absence of any new reasun for the re-examination. 


WITNESS (Refusal to examine), 


1098. A Lower Appellate Coart does right in refaxing to sammon 
Witnesses whor the first Cuurt was veither asked to hear, nur refused to 
hear. |i W. kk. 289. 


1099, The fact of a witness not having been named in the plaintiff's 


Jist of witnensea, is no ground for: refusing to examine him when 
duced. i2W.wR. : 


If n defendant’« case is not closed, he has a right: to have his 

eceeeadt SMmoned atid to get an opportunity of prodacing them if he 

‘enn dono in tine, Where such right was refused to a defendant by the 

first Cont, and his objection on that:seore was not noticed by the Lower 

Appellate Conrt, the High Oourt, in special appeal, remanded the case 
for afresh hearing. 22 W.R. 2°° 


1101. Tn na suit for possession of zemindary and of other estates claim- 
é@d as aon and heir of the deceased zemindar, the defendnnts denied the 
title of the plaintiff, alleging, that he was a spurions and sanppositions 
child, and tendered fifty eight witnesses to prove that fact: the Zillah 

court having taken the depositions of thirty of these witnesses, re- 
fused to permit the remaining twenty-cight to be examined, on the 
ground, that being to prove the facts deposed to by those already exa- 
nuned, it was unnevessary to take their depositions, and, ultimately, de- 
¢icded in favour of the plaintiff: the defendants appenled to the Sudder 
Court which refused to examine the witnesses rejected by the Zillah, 
and affirined the decree of the Court. Ou appeal to Her Majesty in Conn. 
ceil the Judicin] Committee remitted tho ease back to the Rudder Court, 
being of opinion, that the refusal by that Court to admit the examina. 
tion of the witnesses tendered, was irregular and that no decision could 

come to upon the merits under such circumstances. 2 M.I.A. 424 


(Residing beyond the British Territories |. 


e 


1102, Where the application ofa party to a snit to have the evidence 
of witnesses, residing beyond the British territories, taken under a cem- 
mission, failed owing to ciremnatances beyond hia control, a sabgeq 
appligntion to have other witnesses examined within the British 
rituries ought to have been complied with. 8 W. R. £48, 7 


WITNESS ( Secondary). 


3103. A person who awonrs that he was present at the exeention of 


aninstrimont, is not a secondary witness merely because he was ngt a 
rubscribiuy witness, 18 W. bt. 240, 


WITNESS ( Subscribing). 


1104, Taa suit for possession the fact of plaintiff having heon a snb- 
Reribing witness to 8 pottah which ie xet up hy the defendant is not con- 
ave agatost the furmer. 14 W. R. 293, 


WITNESS (Suit for damagos 


1105. Wit:ouses cannot bo xned for damages in respect of evidence 
‘hy them in a judicial proceeding, Tf their evidence be falxo, they 


Xt. rate Hie against by an indictment for: perjary. 1) B.D. 
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WITNESS (To Deed). 


1106. Even where the witnesses to a derd of sale are alive, their tast!- 
mony is not the only evidence by which it can be eatablished. Is may be 
established by any other evidence. 23 W. R. 293. 


1197, The fact of a party pniting his name aa a witness to his 
brother’s  signaturo to a deed conveying the whole of certain 
property was held -to be evidence against such party cither that the 
whole property ‘did belong to hiv brother or that he was acquiescing 
in his brother’s act of selling the whule. 10 W. R. > 


WITNESS (To Document). 


1108, The Evidence Act does not require the writer of a docu- 
ment to be examined as a witness ; nor dows section 67 of that Act 
require the subscribing witnesscs tu a ducument to be produced. 2l 
W.R, 429, 


